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PEBI’AOE, 


*Tiie present volume consists of the late Professor 
Green’s lectures on the ‘ Principles of Political Obliga- 
tion,’' together with a chapter on the diflerent senses 
of the term ‘ Freedom,’ taken from a course directly 
connected with the former. The work thus re-issued 
is a reprint of'pp. 307-553 of Vol. II. of Professor 
Green’s Philosophical Works,, with the addition of a 
brief supplement (p. 248) furnished by tjie present 
writer, consisting of IJngUsli renderings for some 
^[uotations whidi appear in the teit*(pp. 49-59). 

The reason fot ,tlikk re-issue is as folios. The 
• course of lectures iu question has long been known to 
teachers as a most valuable text-book for st\ni»fits*of 
political theory. But as a portion of a large and 
expensive- volume, which is itself* part of a set of 
collected works, it naturally was not accessible *to 
members of popular audiences. In discassing the 
selection of a text-bqok Tor a* proj^fcted course of 
instrubtion on political4,heory, t^^e given in London, 
it was suggested that a sepaime volume containing 
the ‘Principles of Political Qbligatioh’ would be the 
best conceivable book for the purpose. No other 
recent writer^ it was f^t, has the classical strength and 
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PREFACE. 


sanity of Professor Green, who was n^ever . more 
thorough and more at home than when dealing with 
those questions affecting citizenship in and for which, 
it may be said, he lived. Many of the troubles of 
to-day reflect the distraction of minds to which -a sane 
and balanced view of society has never been adequaUfly 
presented; and the importance of the service wliicfli 
might be rendered to general education by the re-issue 
of these lectures in a convenient form appeared to 
justify an application to those who had the power of 
carr3nng out the suggestion whicli had been made. 

The friends of genuine political phiU'sophy will 
have good cause, it is hoped, to be grate?ul to Mrs. 
T. H. Green for her cordial assent to proposed 
republication, as aUo to Messrs. Longman for their 
promptitude in agr,eeiitg to undertake it. The elabo- 
rate table of content*:, re^winted from the rhil4)sophical 
Works, was compiled by their ' editof; the late Mr.* 
Lewis Nkuleship. It adds ve^y greatly to the valug of 
the book. 


BERNARD BOSANQUET. 
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state 
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128. And (e) that even then his patriotism will not be a pawcn 
unless it includes a feeling for the state analogous to that which 
he has for his family and home . . . 

124. But are we not again assuming what was disputed, *yiz. that a 

sense of its serving a common interejst is necessary to the 
existence of the state ? 

125. Observe that the idea of an end or function, realised by agencies 

unconscious of it and into which it cannot be resolved, is 
already implied even if the state be treated as a ‘ natural 
organism* 

126. Such a treatment, however, would ignore the distinction be- 

tween the ‘ natural ’ and the * human * or ‘ moral ’ agencies 
W'hich have operated in the production of states 

127. It may be objected that these ‘human ’ agencies are not neces- 

sarily ‘ moral,’ but on the contrary arc often sellish . . . 

128. But though human motives are never unnlloycd, they only 

produce good results so far as they are fused with and guided 
by some unselfish element ^ . 

129. ll a-g. WO would form a coni 2 ^Icte estimate of Napoleon, w’o 

must consider not only his ambition but tile 'particular form 
in which his ambition worked . . . ^ . . . . 

130. And further reflect that the idiosyncrasy of sucl; men plays 

but a small part in the result, which is mainly due to agencies 
of which they are only tfio most conspicuous instruments 

181. Thus an ideal motiv'j may co-operate with the motives of 

Bcltih.li men, and only through such co-operation are they 
instrumental for gi4d . . g . ^ . . . . 

182. The fact that the state implies a supreme coAcive power 

gives colour to the view that jt^is ])ased on coercion; 
whereas the coercive pow'cr only supremo because is 
exercised in a state, i.o. according to some system of law, 
• written or customary 

133. In the absence of any other navic, ‘ state ' is the best for a 

society in which there is such a system of law and a pgwer 
to enforce it # 

134. A state, then, is not an aggregate of individuals under a 

Boveriaign, but a society in which the rights of men already 
a.ssoc^ted in families and tribes are defined and har- 
monised • 

185. It developes as the absorption of freslf societies or the extended 
intercourse between its mombejjs widens the range •of 

common interests and rights 

136. The point to be insisted on is that force has only formed states 
80 far as it Mbs operated and through a pre-existing 
medium of political, tribal, **01 family ‘ rights ’ . . . 
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Has the citizen rights agmnst the state f 

187. Ab long as power of compulsion is made the essence of the 
state, political obligation cannot be explained either by the 
theory of * consent,’ or by that which derives all right from 

the sovereign 

138. The* state presupposes rights, rights which may be said to 
belong to the ‘ individual ’ if this moan ‘ one of a society of 

individuals ’ 

139 1 A right may be cmalysed into a claim of the individual upon 
society and a power conceded to him by society, but really 
• the claim and the concession are sides of one and the same 
common consciousness 

140. Such common consciousness of interests is the ground of the 

‘ natural right * of slaves and of the members of other states . 

141. But though in this way Aorq may be rights outside the state, 

the iij^nbers of a state derive the rights which they have m 
members of oth^ip associations from the state, and have no 
rights against it . • ’ . . . 

142. I.e. as they derive their rights from their membership in the 

state, tliG^ have no right to disobey the law unless it be 
for the interest of the state . f . 

143. And even then only if the law violates . soiae interest which 

is '•rnphcitly acknowledged by the o(fnscience of the com- 
munity , . . . •• • • • • • • 

144. It is a farther <(liestion ^then the attempt to get a law repealed 

should be exchanged for active resistance to it 

145. ^E.g. sliould a slave Ue ta5l•fenv^d against the law? The slave 

has as a man certain rights which the state cannot extin- 
guish, and by denying which it forfeits its claim upon him . 
14G. And it may be held that thj claim of the slave upon the 
citizen, as a man, overrides the claim of the state upon him, 
•as a Citizen . . . , • % * • • * • 

147. Even hero, however, the law ought to bo obeyed, supposing 
that its violation tended to bring about general anarchy . • 


1. Private rights. The Pight tojife a/n^Uherty, 

148. There are rights which men have as members of associations, 

\^ich come to be composed in the state, but which also 
exist independently of it 

149. These are * private ’ rights, divided by Stephen into (a) 

personal, (&) rights of pil)pe9ty, (c) rights in private 
relations . . • . . . • * . . . . 

160. All rights axe * personal * ; but as a man's body is the con- 
dition of hia exercising t'ights at all, the rights of it may 
be called '{personal ' in a special sense • *. • • • 
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151. The ri{^ht of ‘ life and liberty * (better, of * free life ’), being 

based on capacity for society, belongs in prin<yi;ple to man 
as man, though this is only gradually recognised ■ . . . 

152. At lirst it belongs to man as against other members of his 

family or tribe, then as against other tribes, then as against 
other citizens, which in antiquity still implies great lunita- 
tions • • . 

153. Intiueiicos which have helped to break down these limitations 

are («) Roman equity, (b) Stoicism, (c) tlie Christian idea of 
a universal brotherhood . . 

154. This last is the logical complement of the idea that man as such 

has a right to lile ; but the right is only negatively recognised 
in modern Cliristcndom 

155. It is ignored e.g. in ^^ar, nor is much dono to enable men to 

fulhl their capacities as nicmbeis of Inmianity . . . . 

15G. Four questions as to the relation of the state to the right of man 
os man to free life . ^ . 


K. The of the state over the ind'^idual in war* 

(1) Has the state a riu'ht to override this right in war? It 

must bo admitted tliat war is not * murder,' eirher on the 
part of those who tight <x: of those who cause the war . . 

Yet it may be a vhilation of the right of life. It docs not prove 
it not to be so, that \a) those who kill do not intend to kill 

anyone in particul^ . • • . 

Or that (b) those wlio are killed have Incurred \ha risk volun- 
tarily. Even if they have, it docs not follow that they had a 
* right ' to do so . . • < ' . . . ^ 

It may be said that the right to physical life may be "over- 
ridden by a right arising from the exigencies of moral life 
But this only shifts the blame of jsviir to those who are respon- 
sible for those exigencies ; it remains a wTong all the same , 

162. But ‘in truth mos^ \\ara of tbe last 400 years have not been 

wars for political liberty, but have arisen from dynastic ambi- 
tion ^r national vanity , ^ . , • 

163. Admitting, then, that virtue may be called out by war and that 

it may be a factor in humar^jprogress, the destruction of life 
in it is always a wTon^ . . 

164. ‘ But if it bo admitted that war nm^ do good, mjy not th^so 

w’ho originate it have the credit of this ? ’ 

165. If they really acted from desire to do good, their share in the 

wrong is lows ; but in any case the fact that war was the only 
means to thq good was d!lie lo human agency, and was a 
wrorig • , 

(2) (See floc. 167). Hence it follows that the state, bo far as it 

is true to its pfiiicljde, cannot ha^o to infringe the rights of 
man at man by condiclB witli other statos . • * • • . 
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167. It ia not because states elist, but because they do not fulfil 
•their functions as states in maintaining and harmonising 
general rights, that such conflicts are necessary . . . 171 

108. This is equally true of conflicts arising from what are called 

‘ religious ’ grounds* 172 

109. Thus no state, as such, ia absolutely justified in doing a wrong 
• ■ to mankind, though a particular state may be conditionally 

jilstified 178 

170. it may be objected that such a * cosmopolitan ’ view ignores the 


individuality of states, and could only be realised if they 

were all absorbed in a universal empire 174 

171. It is true that public spirit, to be real, must be national ; but 
the more a- nation becomes a true state, the more does it 
find outlets for its national spirit other than conflicts with 


other nations 175 

172. In fact the identification of patriotism with military aggressive- 
ness is a sm’vival fron/a time when states in the full sense 
did not exist 176 


173. And our great st abiding armies are duo, not to the development 

of a system stages, but to circumstances which witness to 
the shortcomings of that system 176 

174. The better the organisaiion of each stat^ the greater is the 

freedom of communication with 'Others, especially in trade, 
which, beginning in self-interest, may deaef to the conscious- 
nc .58 of a higher bond . . . .* 177 

175. As coiflparcd with individuals, any bonds h^itween nations must 

* be w^cak ; fjri^tbe other hand, governments have less tempta- * 

tion than individuals to deal unfairly with one another . • 178 

L. The right of the stale to punish, 

176. (3) (See sec. 136). ^^hat right has the state to punish ? The 

right to live in a community rests on the capacity to act for 
• thn common good, and implies the right to protect such 

action' from mtorferenco 180 

177. A detailed theory of punishment implies a detailed thaory of * 

rights. Here we can only deal with principles . * . . 180 

178. Is punishment retributive ? isgt in the sense that it cafrierf on 

a supposed ‘ right ’ of jyivate vengeance, for R*) such ‘ right * 
can exist 181 

179. Tfie most fudimontary ‘Sight’ of vengeance implies social 

recognition and regulation, in early times by the family . 182 

180. And its development up to the stage at whiqb the state alone 

punishes is the developmenii of principle implied from the 

first . . . • • . ... 182 

181 ‘ But if punishment excludes private vengeance, how can it bo 
retributory at all? And how can a wrong to society be 
requited?* • . * 188 
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182. When a wrong is said to be ‘ done to society,* it does not mean 

that a feeling of vindictiveness is excited in the society . . 

183. The popular indignation against a great criminal is’^on expres- 

sion, not of individual desire for vengeance, but of the demand 
that the criminal should have his duo 

184. And this does not mean on equivalent amount of siilToring; nor 

such siitTering as has been found by experience to deter men 
from the crime ........... 

185. Pimishment. to be jitst, implies {a) that the person punished can 

understand what rirjht means, and (h) that it is some under- 
stood ri<jht that he has violated ...... 

186. lie will then recognise that the punishment is his own act 

returning on himself ; (it is in a din’ercmt sense that the 
physical conseipiences of immorality are spoken of as a 
‘ punishiueiit ’) . . . 

187. Piini^hmeni may be said to be ju'ec^'nfive, if it b(* romemhered 

{a) that 7rhat it ‘prevents* must bef tlio violation of a real 
right, and that the means by which it ‘ prevents ’ iCusi be 
really necessary ^ . 

188. Does our critei ion of the justice of puiiibhmoit give any practical 

help in aj^portioning it ? . . . . . . . 

189. The justice of punishinent depends on the justice of tlie system 

of rights which it is to !n«intain 

190. The idea that ‘ju#t’ pumshuK nt is that which =- the crime in 

amount confuses retribution for the wTong to society wi.h 
compensation for damage's t^i tlie indnidiial . . • . • 

191f ‘ But why n<-t hold lliat tlie pain of tho^punishirflpi4 ought to = 
the moral guilt of the crime *? ’ 

192. Because the state cannot gauge e^hcl*tlio*ono or the other ; and 

if it could, it would to puniah every case dili’erently . . 

193. In truth the state has rogaid in punishing, not jirimarily to the 

individuals concerned, but to the future prevention of the 
crime by aasocialing terror wuth iL in the general imaginatiou 

194. The •account taken of ‘ extensiating circumstanccB ’ may b^. 

siiiiilarly oxplaiiuS ; i.e. the act done under them requires 
lit^^i^terror to prevent it from bocumiiiK general . . , 

195. ‘ But w'Tiy avoid the simpler explanation, that extenuating 

circuTustances are held to dguinish the moral guilt of the 
act ? ’ . . • . . . ^ 

196. Because id) the state cannot ascertain tlie degree of moral 

guilt involved in a crime; ih)\i it^ft'ies to punish^immoralily 
(proper), it will check dihiritereated moral effort . . . 

197. Punishment, howiver, may bo truly held to express the ‘ moral 

disapprobation ’ of society, i)uf it is to the external side of 
action that the disapprobation is directed .... 

198. The pniK-iple that punishment should bo regulated by the 

importance of the right violated explains the severity with 
. which ‘^culpable* negligeuco ’ is pijnibhcd • • • » • • 
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199. And the puniBhment of crimes done in drunkenness illustrates 

•the Bailee princijde 197 

200. It also justifies the distinction between ‘ criminal ’ and ‘ civil * 

injuries, (which is not a distinction between injuries to 
individuals and to the community, for no ‘right’ is violated 
by injury done to an individual as such) .... 198 

201. There would be no reason in associating terror with breaches 

of a right which the offender either did not laiow that he 
was breaking or which he could not help breaking . . . 199 

202. When such ignorance and inability are culpable, it depends 

on the seriousness of the wrong or the degree to which the 
civil suit involves deterrent effects, whether they should be 

treated as cjrimea 200 

208. nistorically, the state has interfered first through the civil 
process ; gradually, as public alarm gets excited, more and 
more offences come to be treated as crimes . . . . 201 

204. Punishment must also bfe reformatonj (this being one way of 

boing^reventive), i.e. it must regard the rights of the criminal 202 

205. Capital punishmeigt is justifiable only (a) if it can bo shown to 

be necessarv to the maintenance of society, (b) if there is 
reason to suppose the criminal to be permanently incapable 


of rights * . . . . 203 

206. Punishment, though dirtcthj it aiatis at* the maintenance of 
rights, has indirectly a moral end, because rights are conditions 
of moral well-being . . . * 204 


, M. right o/ the state to promote morality, 

207. (4) (See sec. IoOk The right of free life is coming to be more 
. and more recognises? fftnong^t us negatively ; is it reasonable 

to do so little positively to make its^exercise possible ? . . 206 

208. First observe that the capacity for free life is a moral capacity, « 

i.e. a capacity for being infiucncod by a sense of common 
interest 206 

209. This influence will only be weaHbned by 8u]j8tituting forit*that 

of law, but the state can do more than it usually does without 
deadening spontaneous actio^n ; e.g. ‘ compulsory educiiAiaaJ 
need not be ‘ compulsory ’ except to those who have no 
spontaneitj^ to bo deadened • 208 

210. So too with interferencetwith ‘ freedoiii'of contWet ’ ; wo must 

consider ijot only those who are interfered with, but those 
whose ireedom is iiicreatffcd by the interference . . . 209 


N. The right of the state in regard property, 

HI. Ab to property two questions havd to be kept distinct, (a) how 
tliere has como to b^property, (6) how there has come to be 
a right of property. Each of these again may be treated 
either historically or mett^hysically . • • • • • • 
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xxii PRINCIPtES OF POLITICAL OBLIGATION. 

212. The confusion of these questions ami methods has given rise 

either to truisms or to irrelevant researches as to the nature 
of property . 

213. rropert\ implies (a) appropriation, i.e. an act of will, of a 

permanent self demanding satisfaction iCnd expression . . 

214. (b) Recognition of the appropriation by others. This recog- 

nition cannot be derived from contract (Grotius), or from a 
supreme force (Hobbes) • . 

216. Locke rightly bases the right of property on the same groimd 

as the right to one’s own person ; but ho docs not ask what 

that ground is 

210. The ground is the same as that of the right of life, of which 
property is the instrument, viz. the consciousnc.^^s of a cora- 
nion interest to which each man recognises every other man 
as contributing ......... 

217. Thus the act of appropriation and tlie recognition of it constitute 

one act of teaV, as that m which nAu seeks a good at once 
common and jn^rsonal . . . . . . ^ . 

218. The condition of the family or clan, in whiol^e.g. hind is held 

in common, rs not the negation, but on the Contrary the earliest 
expression of the right of property 

219. Its defect lies (u) in tlio limited scope for free moiAl develop- 

ment which it allows the*aasociates, (/;) in tlie huiited range 
of moral relatioiA into which it brings them . . . . 
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good (whether he actuaWy does so or not) oiiglit to have the 
• means for so doing : these means are property . . . . 

222. But does not tliis theory of |j|roperty imply freedom of 

appropriation and disposition, and yet is it not just this 
freetloiu which Ij^ads to th® existence of a propertyfess »• 
proletariate ? 

223. whellier regarded as the appropriation of nature 
by men of different powers, or as the means required for 
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to secure the best distribiifRon ; but it does not imply the 

right of entail • 
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accumulation by one man does ndt itself naturally imply 
•deprivation of omer men, but rathir the contrary • 
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ON TEE DIFFERENT SENSES OF ‘FREEDOM 
AS APPLIED TCr AVILL AND TO THE 
MORAL. PROGRESS OF MAN. 

I 


'Note of the Editor, . • 

The lecti)iy.9 from which tho followinp extract is taken were delivered 
in the bej?innii\<? oT ^^0, in tin nation of the 6ourf«e in which the dis- 
cussion of Kant’s moral theory occurrod. The portions here printed are 
those which were not eiiiho 4 li^d^aJ any rale in tlje same form, in the iVo- 
legomena to Ethics. See Frolcrfomentj^to Ethics y Hook ii. ch. i. sec. lOO, 
Editor's note. 



ON THE DIFFERENT SENSES OF ‘FREEDOM’ 
AS APPLIED TO WILL AND TO THE MOILVL 
PROGRESS OF MiVN. 


1. Since in all willing a man is his own object, tbo will 
is always free. Or, more propt^rly, a man in willing is 
necessarily free, since willing coiistiluies freedom,^ and ‘ free 
will* is tbe pleonasm ‘free freedom.* But while it is 
important to insist npon this, it is also to be remembered 
that the nature of the freedom really diffeia — the freedom 
means quite different things — according to the nature of the 
object which thv. man makes his own, or with which he 
identifies himself, it is one thing when the object in 
which self-satisfaction is 'sought i^ such j^s to prevent that 
self-satisfaction being found, because interfering with the 
realisation of the 60ek(,‘r*s p<i'ss»iVilities or his pi’ogress 
towards perfection : it is anSther thing when it tontributos 
to this end. In the former case tlio man is a free agent in 
the act, because through his,ideritific;ition of himself with 
a certain desired object — through his adoption of ^ it as his 
good — he makes tiie motive which determines the act, and 
•w accordingly conscious of himself, as its author. But in 
another * 8 ense he is not free*, because the objects to which 
his actibns are directed ar^ objiects in which, according to 
the law of hi 8 *being 7 satisfaction of himself is not to be 
found. Ilis will to arrive at .self-satisfaction not being 
adjusted to the law which determines where this self- 
satisfaction is tp be found, he may be considered in the 
condition of a bondsman* who is carrying out the will of 
another, not his own. From this bondage he emerges into 
real freedom, jiot by overcoming the law of his being, not 

* In thr.t in which 'freedom* ozDrostes a aUto of the soul, an dUtinct 
iroia a cifii JelntioD. f \ 
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by getting the better of its* necessity, — every fancied efiPort 
to do bo IB but a new exhibition of its necessity, — but by 
making its fulfilment the object of his will ; by seeking the 
satisfaction of himself in objects in which he believes it 
thould be found, and seeking it in them because he believes 
it should be found in them. For the objects so sought, 
however Various otherwise, have the common characteristic 
that, because they are sought in such a spirit, in them self- 
satisfaction is to be found ; not the satisfaction of this or 
that desire, or of each particular desire, but that satisfaction, 
otherwise called.peace or blessedness, which consists in the 
whole man having found his object ; which indeed we never 
experience in its fulness, which we only approach to fall 
away from it again, but ^f which we know enough to be 
sure that we only fail to attain it because we fail to seek it 
in the fulfilment of ^the law of our being, because we have 
not brought ourselves to ‘ gladly do and suffer what we must.’ 

To the above statement several objections may be made. 
They will chiefly turn on two i^oints ; (a) ^he use made of the 
term ^freedom’; (b) the view tha{ a man is subject to a 
law of his being, in virtue of which ly at once seeks self- 
satisfaction, and is prevented from finding it in the objects 
wjiich he actually Slesires, •and, in which he ordinarily seeks it. 

2. As to the sense given to * freedom,’ it must of course be 
admitted tl^at every us?i^et>^thei;erm to express anything but 
a social and political relaiioii of one*man to others involves 
a metaphor. Even in the original application its sense is by 
no means fi^d. It always implies indeo'^. some exemption 
from coinpu^^ion by others, bu1> the extent and conditions 
of this exemption, as enjoyed by the ‘freeman’ in different, 
states of society, are very various. As soon as the term 
‘freedom ’ comes to be applied to any thing else than iin. esta- 
blished relation between a mal and jother ,men, its sense 
fluctuates much more. Koflccting on their consciousness, on 
their ‘ inner lift/’ (i.e. their*iife as viewed from within), men 
apply to it the terms with which they are familiar as 
expressing their relations to each other. In virtue of that 
power of self-distinction and sol^-objectification, which he 
expresses whenever he says ‘ I,’ a man can set over against 
himself his whole nature or^any of its elements, and apply to 
the relation thus established in thought a term J^orrowed 
from relativ^ns cilk' outw&d life. Hence, as in Plato, the terms 



4 THE SENSE OF ‘FREEDOM’ IN MORALITY. 

‘freedom * and ‘ bondage * may be used to express a relation 
between the man on the one sule, as distinguishing himself 
from all impulses that do ncc tend to his true good, and 
those impulses on the other. He is. a ‘ slave * when they are 
masters of him, ‘ free * when muster of them. The metaphor 
in this form was made further use of by the Stoics, and 
carried on into the doctrines of the Christian Church. Since 
there is no kind of impulse or interest wdiich a man cannot 
BO distinguish from himself as to present it as an alien 
power, of which the influence on him is bondage, the parti- 
cular application of the metaphor is quite arbitrary. It may 
come to be thought that the only freedom is to be found in 
a life of absolute detachment from all interests; a life in 
which the pure ego converses solely with itself or with a God, 
who is the same abstraction under another name. This is a 
view into which both saints and philosophers have been apt 
to fall. It means practically, so far us it means anytliiiig, 
absorption in some one interest with which the man iden- 
tifies liirnself in exclusion of all other interests, which he 
sets over against himself’ as an influence to bi‘ kept aloof. 

With St. Paul yie application of the ineta[>hor has a 
special character of its own. With him ‘ freedom^’ is specially 
ft'eedom from the law, from ordinitnees, ffam the fear whi^di 
these inspire,- - a tivc<1oiii whi<-h is attained tljrough the com- 
munication of wliat ho calks, the*‘^|firit of ado2>tipn * or/son- 
jship.* The law, merely as law or as an external command, is 
a source of bondage in a double sense. Presenting to man a 
command which yet it does not give him power to obey, it 
destroys the freedom of iha life in which he doos .what he 
, likes without recognising any reason w hy he should not (the 
State of* which St. Paul says ‘ I was alive without the law 
once-’)% it thus puts him in bondage to fear, and at the same 
time, exciting* a wisJi for ^obedience to itself which other 
desires {djypoi^fia aaptcos) prevent from being accomplished, it 
makes the man feel the bondagitof the flesi. ‘ Wliat I will, 
that I do not ’ ; there is a power, the flesh, of which I am the 
slave, and which prevents me from performing my will to 
obey the law. Freedom (also called ‘ peace,* and ‘ reconcilia- 
tion *) comes when the spirit expressed in the law (for the 
law is itself ‘ spiritual * according to St. Paul ; the ‘ flesh • 
through ^hich it is weak is mine, not the Isuw’s) becomes the 
principle of action in the man. To the man* thi^ delivered. 
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aa St. Paul conceives him, we might almost apply phraseology 
like Kaut’s. • He is free because conscious of himself as the 
author of the' law which he obeys.* He is no longer a ser- 
vant, but a son. He is conscious of union with God, whose 
will as an external law he before sought in vain to obey, 
but whose ‘ righteousness is fulfilled * in him now that he 
* walks after the spirit.* What was before ‘ a law of sin and 
death * is now a ^ law of the spirit of life.* (See Epistle to 
the Romans^ viii.) 

3. But though there is a point of connection between St. 
Paul’s conception of freedom and bondage and that of Kant, 
which renders the above phrase applicable in a certain sense 
to the ‘ spiritual man * of St. Paul, yet the two conceptions 
are very different. Moral bondage with Kant, as with Plato 
and the Stoics, is bondage to the flesh. The heteronomy of 
the will is its submission to the impulse of pleasure- seeking, 
as that of which mam is not in respect of his reason the 
author, but which belongs to him as a merely natural being. 
A state of bondage to law, as such, he (^pes not contemplate. 
It miglit even be urged that Kant’s ^freedom * or ^ autonomy* of 
the will, irwbhe only sense in which hg* supposed it attainable 
by man, isk very much like the state described by St. Paul as 
that from whicji Sihe conftnuuicatiou of the spirit brings de- 
liverance, — the state in which ‘ I delight in the law of God after 
the inward man, but flntl^dother law in my members warring 
with the law of my reason and bringing me into captivity to 
the law of sin in my members.* For Kant seems to hold thflt 
the will is actually ^ autonoiflous,* i.e. determined by pure 
cohscieusneris of what should b#, only in rare acts of the best 
man. He argues rather for our bei«g conscious of the pos- 
sibility of such dotermrnation,,as evidence of an ideal of wkal 
the good will is, than for the fact that anyone is actually so 
determined. And every determftiation^f the yyll that does not 
proceed from pure consciousness of what should be he ascribes 
to the pleasure-seeking A^rkich belongs to man merely as a 
‘ Natur-wesen,* or 9s St. Paul might say ‘ to the law of sin 
in his members.* What, it may be asked,* is such * freedom,* 
or rather such consciousness of*the possibility of freedom, 
worth P May wo not apply to it St. Paul’s words, ‘ By the 
law is the knowledge of tin*? The practical result to the 
individual of that consciousness of the possibility ^of freedom 
which is all tfiat the Autonomy of will, as really attainable by 



6 


THE SliNSE OF ‘FREEDOM’ IN MORALITY. 


man^ according to Kant’s view, amounts to, is to make him 
aware of the heteroiiomy of his will, of its bondage to motivoa 
of which reason is not the autlior. 

4. This is an objection which many of Kant’s statements 
of his doctrine, at any mte, fairly challenge. It was chiefly 
because he seemed to make freedom ^ an unrealised and un- 
realisable state, that his moral doctrine was found un- 
satisfactory by lli\gel. Hegel holds that freedom, as the 
condition in wliich the will is determined by an object 
adequate to itself, or by an object which itself as reason 
constitutes, is realised in the state. He thinks of the state 
in a way not familiar to Eiiglislimeti, a way not unlike that 
in which Greek pliil(»sophers thought of the ttoXa?, as a society 
governed by laws and institutions^ and established customs 
wlueh secure tliecoininon good of the members of the society 
— enable them to make the best of Iheiii'^elves — and are re- 
cognised as doing so. Such a. state is ‘ objective freedom 
freedom is realised in it because in it the reason, the self- 
determining principle operating in man as his will, Las found 
a perfect expression for itself (as an artist may be considered 
to express himself in ^ perfect work of art) ; the man 
who is determined by the. objects w'bich the well-ordered 
state presents to him is deterinim^ by ttiai: w^hich is tho 
perfect expression (»f his reason, <aii(l is tlins free. 

5. ThtTe is, no doubt, truth in fins vu‘\v. I haj^e already 
tiaed to show ^ how the Self-distinguishing and self-seeking 
consciousness of man, acting in and upon those human wants 
and ties and affections which iirtheir proper human character 
have as. little reality apart from it as it apart from' them, 
gives rise to a sysb.nn of social relations, with laws, 
customs, *and institutions corresponding ; and how in this 
system. tv* individual’s consciousness of the absolutely desir- 
able, of something thajt shonfll be, of an ideal to bo realised 
in his life, finds a content or object wliich has been 
constituted or brought into beirfg by that'* consciousness 
itself as working through generations of men ; how interests 
are thus supplied \>o the man of a more concrete kind than 

• Inthe of * antonomy ormtional dftt^orniinJition Kant would have recog- 
will,’ or determination by an object an characUiriNtH* of evorj human 

which reafion coofstl) ut^«, as dibtji^ct act, pn^perly bo ('.illed. 
fruDi deUrmin^tiOD by an objf'ct which * fin a provious*course of lecturei* 
the man makes his own ; this latter See Ivoh to tVhios, 1X1. iii.] 
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the interest in fulfilment of a universally binding law 
because universally binding, but which yet are the product of 
reason, and in satisfying which he is conscious of attaining a 
true good, a good contributory to the perfection of himself and 
his kind. There is thus something in all forms of society that 
tends to the freedom ' at least of some favoured individuals, 
because'it tends to actualise in them the possibility of that 
determination by objects conceived as desirable in distinction 
from objects momentarily desired, which is determination by 
reason.^ To p\it it otherwise, the effect of his social relations 
on a man thii^ favoured is that, whereas in all willing the 
individual seeks to satisfy himself, this man seeks to satisfy 
himself, not as one who feels this or that desire, but as one 
who conceives, whose ni^ture demands, a permanent good. 
So far as it is tlius in respect of his rational nature that he 
makes himself an ybject to himself, his will is autonomous. 
This was the good which the ideal iroXiSy as conceived by 
the Greek philosophers, secured for the true the 

man who, entering into the idea of the vroXt^, was equally 
qualified dp')(^eLv Kal dp')(^£a6au No* doubt in tlm actual Greek 
TToXis^ thea^ was some tendency in* thiS direction, some 
tendency •to rationalise and mpralise the citizen. With- 
out the real • Pudency the ideal possibility would not 
have suggested itself. And in more primitive forms of 
society, so far as \lfey Verq based on family or tribal 
relations, we can see that the same* tendency must have been 
at work, just as in modern life the consciousness of Ms 
position as member or head*of a family, wherever it exists, 
necesjHirily docs something to^ moralise a man. In modern 
Christendom, with the extension of citizenship, the security 
of family life to all mhn (so far as law and police fan secjife 
it), the establishment in various forms of Christian fellowship 
of which the moralising fuilbtions ^grow as those of the 
magistrate diminish, the number of individuals whom society 
awakens to iiftercsts in objects contributory to human per- 
fection tends to increase. So far the modem state, in that 
full sense in which Hegel uses the term (ns including all the 
agencies for common good of *a law-abiding people), does 
contribute to the realisation of freedom, if by free^m we 
understand the autonomy of the will or its determination by 

•• In tho sense of * autonomy of 
* * [This fast clause is queried in the MS.] 
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rational objects, objects which help to satisfy the demand 
of reason, the effort after self-perfection. 

6. On the other hand, it would seem that we cannot 
significantly speak of freedom except with reference to 
individual persons; that only in them can freedom be 
realised ; that therefore the realisation of freedom in the 
state can only mean the attainment of freedom by indi- 
viduals through inlluencea which the state (in the wide 
sense spoken of) supplies, — 'freedom’ here, as before, 
meaning not the mere self-determination wdiich renders us 
responsible, but determination by reason, ‘ autonomy of the 
will ’ ; and that under the best conditions of any society 
that has ever been such realisation of freedom is most 
imperfect. To an Athenian slave who might be used to 
gratify a master’s lust, it would have been a mockery to 
speak of the slate as a realisation of freedom; and ptThaps 
it would not be much less so to speak of it as su(‘h to an 
untaught and under-fed denizen of a London yard with 
gin-shops on the riglit liand and on the h.‘ft. ' What Jlegel 
says of the state in this 'respect seems as hard to square 
with facts as what St. Paul says of the Christiar^ jvhom the 
manifestation of Chiist has tninsferred from boiylago into 
‘the glorious liberty 'of the sons of (iud.’ Iji.both cases the^ 
difference b('tween the ideal and the actual seems to be 
ignored, and tendencies seem t(5 ft\)okeii of as if tUcy 
were accomi>lished facts.* It is noticeable that by uncritical 
rt^dors of St. Paul the account of himself as under the Jaw 
(in Eornans vii.), with the ‘ law ef sin in his niembc'rs warring 
against the law of liis reason/ is taken as applicable to the 
regenerate Christiaif, though evidently St. Paul meant it as 
a* description of the state from which the Gospel, the 
‘ manifest^tiion of the Sun of God in the likeness of sinful 
flesh/ set him free. l]liey ari driven to this interpretation 
because, though they can understand St. Paul’s account of 
his deliverance as an account of Jj^deliverancs^ achieved for 
them but not in them, or as an assurance of what is to be, 
they cannot adjusft it to the actual experience of the 
Christian life. In the same^ way Hegel’s account of freedom 
os realised in the state does not seflm to correspond to the 
facts of society as it is, or even as, under the unalterable 
C'^nditions of human nature, it ever coul(i be; though 
undoubtedly there is a work of moiml libezUtion, which 
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society, through its variotis agencies, is constantly carrying 
on for the individual. 

7. Meanwhile it must be borne in mind that in all these 
different views as to the manner and degree in which 
freedom is to be attaim^d, ‘ freedom * does not mean that 
the man or will is undetermined, nor yet does it mean mere 
eelf-determinalion, which (unless denied altogether, as by 
those who take the strictly naturalistic view of human 
action) must be ascribed equally to the man whose will is 
heteronomous or vicious, and to him whose will is auto- 
nomous ; equajly to the man wdio recognises the authority 
of law in what St. Paul would count the condition of a 
bondman, and to him wdio fill His the righteousness of the 
law in the S])irit of adoption. It means a particular kind of 
self-determination; the state of the man wdio lives indeed 
for himself, but fqf the fulfilment of himself as a ^ giver of 
law universal^ (Kant) ; who Jives for himself, but only 
according to the true idea of himself, according to the law 
of his being, according to nature’ (tbe Stoics) ; who is so 
taken up into God, to whom Gocl so gives the spirit, that 
tliore is constraint in his obedighce to the divine will 
(St. Paui^; who^e interests, as a loyal citizen, are those of a 
well-ordered ctate in • which practical reason expresses 
itself (Hegel). Now none of these modes of self-deter- 
mination is at all finpHefl in. ‘ freedom ’ according to the 
primary meaning of the term, as** expressing that relation 
between one man and others in which he is secured from 
compulsion. All that is so* implied is that a man should 
have- power to do what he wills or prefers. No reference is 
made to the nature of the will or prelt^rence, of the objeft 
willed or preferred whereas according to the* usage* of 
‘ freedom ’ in the doctrines we have just been considering, it 
is not constituted by the^mere^act of acting upon preference, 
but depends wholly on the nature of the preference, upon 
the kind of ol^ect willed t>r preferred. 

8. If it were ever reasonable to wish that the usage of 
words had been other than it has been (^ny more than that 
the processes of nature were other than they are), one might 
be inclined to wish that the term ‘ freedom ’ had been con- 
fined to the juristic sense <rf the power to ‘ do what one wills * : 
for the extension of its meaning seems to liave cjyised much 
controversy f?nd coflfusion. But, after all, this extension 



10 


THE SENSE OF ‘FREEDOM* IN. MORALITY. 


does but represent various stages of reflection upon the 
self-distinguishing, self-seeking, self-asserting principle, of 
which the establishment of freedom, as a relation between 
mail and man, is the expression. The reflecting man is not 
content with the first announcement which analysis makes 
as to the inward condition of the free man, viz. that he can 
do what he likes, that he has the power of acting according 
to his will or preference. In virtue of the same principle 
which has led him to assert himself against others, and thus 
to cause there to be such a thing as (outward) freedom, ho 
distinguishes himself from his preference, and/isks liow he is 
related to it, whether ho determines it or how it is deter- 
mined. Is he free to will, as he is free to act ; or, as the 
act is determined by the preferenco| is the preference deter- 
mined hy something else? Thus Locke {Rsmy, II. 21) begins 
with deciding that freedom means powu^ to do or forbear 
from doing any partit*ular act upon pVeference, and that, 
since the will is merely the power of preference, the cpiestion 
whether the will is fiw?e is ^aii uiimeaning one (equivalent to 
the question whetjier one power has anotlnu’ power) ; that 
thus the only proper qu^»stionis whether a man his will) 
is free, whicli must answered aftirmativ(^ly so far as he 
has’the power to do or forbear, as nbbve. he recognises’ 

the propriety of the question whether a man is free to will 
as well as to act. lie cannot VA'use to carry ki,(‘k the 
analysis of what is involved in a iiiun’s action beyond the 
preference of one possible action to another, and to inquire 
what is implied in the preference. It is when this latter 
question-is raised, tl^at language which is appropriatcronoiigh 
ijj a definition of outward or juristic freedom becomes mis- 
leading. •It having been decided that the man civilly free 
has powt^ over liis action.s, to do or forbear according to 
preference, it is»a&ked*vhethet he l^as also power to prefer. 

9. But while it is proper to ask whether in any particular 
case a man has i>ower over his acti#hs, because lais nerves and 
limbs and mns<des may be acted U 2 )on by another person or 
a force which is nbl he or his, there is no approj)riateness in 
asking the question in regard to a preference or will, because 
this cannot be so acted on. If so acted on, it would not be 
a will or i)reference. There is no^uch thing as a will which 
a man is n^t conscious of as belonging to himself, no such 
thing as an act of will which he is \iot conscious of as 
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issuing from himself. To ‘ask whether he has power over it, 
or whether some other power than he determines it, is like 
asking whether he is other than himself. Thus the question 
whether a man, having power to act according to his will, 
or being free to act, has also power over his will, or is free 
to will, has just the same impropriety that Locke points out 
in the question whether the will is free. The latter question, 
on the supposition that there is power to enact the will, — a 
supposition which is necessarily made by those who raise the 
ulterior question whether there is power over the will, — is 
equivalent, as« Locke sees, to a question whether freedom is 
free. For a will which there is power of enacting consti- 
tutes freedom, and therefore to ask whether it is free is like 
asking (to use Locke’s t instance) whether riches are rich 
('rich’ being a denomination from the possession of riches, 
just as 'free ’ is a^enomination from the possession of free- 
dom, in the sense of a will which there is power to enact). 
But if there is this impropriety in the question whether the 
will is free, ’there is an equal one ii\ the question which 
Locke entertains, viz. whether man is fjee to will, or has 
power ovtrjiis will. It amounts tq asking whether a cer- 
tain power is i^lso a power over itself : or, more precisely, 

• whether a mampossesstng a certain power — that which we 
call freedom — has also the same power over that power. 

• 10. It may be sa*icf ][!erhaps that we are here pressing 
words too closcdy ; that it is of coutse understood, when it is 
asked whether a man has pow’cr over his will, that ' power’ 
is used in a different sense from that which it bears when it 
is asked whether lie has powef to enact^his will : that ‘free- 
dom,’ in like manner, is understood to express a different 
kind of power or relation when we ask whether a man is 
free to will, and when* we ask whether he is free to«Gt. But 
granting that all this h|is beAi understood,, the misleading 
effects of the question in the form under consideration (' Is a 
man free to mAU as well aS*to act? ’ ' Has he power over his 

will ? ’) remain written in the history of the ' free-will con- 
troversy.’ It has mainly to answer for*two wrong ways of 
thinking on the subject; (a) for the way of thinking of the 
determining motive o^ an act of will, the object willed, aa 
something apart from th^ will or the man willing, so that in 
being determined by it the man is supposed nqt to be. self- 
determined, Tbut to •be determined as one natural event by 
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another, or at best os a natural organism by the forces 
acting on it: (b), for the view that the only way -of escaping 
this conclusion is to regard the will as independent of 
motives, as a power of deciding between motives without 
any motive to determine the decision, which must mean 
without reference to any object willed. A man, having (in 
virtue of bis power of self-distinction and self- objectification) 
presented his wnll to himself as something to be thought 
about, and being asked whether he has power over it, 
whether he is free in regard to it as he is free against other 
persons and free to use his limbs and, IJarough them, 
material things, this way or that, must very soon decide that 
he is not. His will is himself. His character necessarily 
shows itself in his will. We havD already, in a previous 
lecture,^ noticed the practical fallacy involved in a man's 
saying that he cannot help being what he is, as if he were 
controlled by external power ; but he bfiing wjiat he is, and 
the circumstances being what they are at any particular con- 
juncture, the determination of the will is already given, just 
as an effect is givqiiin the sura of its conditions. The deter- 
mination of the will mii^it be different, but only Alwfough the 
man's being different^ But to ask wdietlier ^man has power 
over determinations of his will, -or free to*vvill as he is to 
act, as the question is commonly understood and as Locke 
understood it, is to ask whether, tli? inan being wdiat at any 
tune he is, it is still uncertain (1) whether he will choose or 
forbear choosing h^dween certain possible courses of action, 
and (2) supposing him to choose one or other of them, which 
he will cJioose. ^ ’ 

11. Now we must admit that there is really no such 
uncertainty. The appearance of it is due to our ignorance 
of the mlm and the circumstances. If| however, because this 
is so, we aiiswe* the question Vhetljpr a man has power over 
his will, or is free to will, in the negative,^ we at once 
suggest the conclusion that something else Ikis power over 
it, viz. the strongest motive. We ignore the truth that in 
being determined l^y a strongest motive, in the only sense 
in which he is really so determined, the man (as previously 

* [Prolegometia fo Ethics, 107, ff.] a man’s will is himielf, and 

* Instead of saying (ns we Hhouid^ ‘freedom’ and 'po^er* express reJa- 
that It IS ou(^of those inappnjpriate tioDs between a m|n and something 
questions to which there is no answer; other tha^ himself. 
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explained) * is determined by himself, by an object of his 
own making., and we come to think of the will as determined 
like any natural phenomenon by causes external to it. AH 
this is the consequence of asking questions about the 
relation between a man and his will in terms only appro- 
priate to the relation between the man and other men, or 
to that between the man and his bodily members or the 
materials on which he acts through them. 

12. On the other side the consciousness of self-determina- 

tion resists this conclusion ; but so long as we stnrt from the 
question whtjlher a man has power over his will, or is free 
to will as well as to act, it seems as if the ol)jectionable 
conclusion could only be avoided by answering this question 
in the affirmative. to say that a man has power over 

determinations of his will is naturally taken to mean that 
he can change hig will while he himself remains the same; 
that given hig character, motives, and circumstances as these 
at any time are, there is still something else required for 
the determination of his will ; that b<,diind and beyond the 
will as determined by some motive there is a will, itself un- 
determin^e^^by any motive, that determines what the deter- 
mining Kiotive^hall be, — that thas power over ’ his preference 
or choice, as has (tver the motion of his bodily members. 
But an unmotived will is a will without an object,- which is 
nothing. The powc/ eft’ liossibilit}", beyond any actual deter- 

•m illation of the will, of determiniilg what that determination 
shall be is a mere negation of the actual determination. Tl 
is that determination as it* becomes after an abstraction of 
fhe'motivo or object willed, which in fact leaves nothing at 
all. If those moral interests, which *are undoubtedly in- 
volved in the recognition of j.he distinction betwean man ^nd 
any natural phaenomopon, are to be made depende\it.on belief 
in such a power or abstract pBssibility, the gase is hopeless. 

13. The right way out of the difficulty lies in the dis- 
cernment thjrt the question whether a man is free to will, or 
has power over the determinations of his will, is a question to 
which there is no answer, because it is aSked in inappropriate 
terms ; in terms that imply jlome agency beyond the will 
which determines what the will shall be (as the will itself is 
an agency beyond the motions of the muscles which deter- 
mines what* those motions shall be), a*nd that as tp this 

^ ‘ (Bee Prolegomena U> EthicB^ § 105.] 
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agency it may be asked whether it ‘does or does not He in the 
man himself. In truth there is no such agency beyond the 
will and determining liow the will shall be determined ; not 
in the man, for the will is the self-conscious man ; not else- 
where than in the man, not outside him, for the self-conscious 
man has no outside. He is not a body in space with other 
bodies elsewhere iu space acting upon it and determining 
its motions. The self-conscious man is determined by 
objects, which in order to be objects must already be in con- 
sciousness, and in order to be hu^ objects, the objects which 
determine him, must already have been made lj.is own. To 
say that they have power over him or his will, and that he 
or his will has power over them, is equally misleading. 
Such language is only ap[>licable toihe relation between an 
agent and patient, when the agent and the patient (or at any 
rate the agent) can exist separately. But^self-consciousness 
and its objt^ot, will and its object, form* a single individual 
unity. Without the constitutive action of man or his will 
the objects do not exi^t ; apart from detentiinaiion by some 
object neither he nor his will would bo more tlian an unreal 
abstraction. \ 

14. If, however, the quesijon is persisted in, ‘Hgs a man 

power over the determinations of* his wil^ ’ we must 
answer both ^yes’ and ‘no.’ ‘No,’ in the sense that he is 

not other than his will, with abilifry^td flireci; it as the will 
directs the muscles. ‘ Yf*s,’ in the sense tlnit nothing ex-, 
iernal to him or his will or self-consciousness lias power over 
them. ‘ No,’ again, in the seifSo that, given the man and 
his object as he and it at anytime are, there is no possibility 
of the will being detTumined except in one way, for the will 
is already ♦determined, being nothing else than the man as 
directed, to some object. ‘Yes,’ in th(^ sense that the deter- 
mining object is^deternyiied h^the man or will just as much 
as the man or will by the object. T^e fact that the state of 
the man, on which the nature ot* his objec<>,at any time 
depends, is a result of previous states, does not affect the 
validity of this lasf assertion, since (as we have seen *) all 
these states are states of a sdlf-consciousncss from which all 
alien dete‘rrriination, all determinatiSn except through the 
medium of self-consciousness, is excluded. 

15. In t^e above we have not supposed any .account to be 

* [Frol^ofncva to Ethics, g ICtt.] * 
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taken of the character of the objects willed in the application 
to the will itself of the question ^ free or not free/ which is 
properly applied only to an action (motion of the bodily 
members) or to a relation between one man and other men. 
Those who unwisely consent to entertain the question whether 
a man is free to will or has power over determinations of his 
will, and answer it affirmatively or nof^atively, consider their 
answer, whether ^ yes ’ or ^ no,* to be equally applicable what- 
ever the nature of the objects willed. If they decide that a 
mall is ‘ free to will,* they mean that he is so in all cases of 
willing, whether the object willed be a satisfaction of animal 
appetite or an act of heroic self-sacrifice ; and conversely, if 
they decide that he is not free to will, they mean that he is not 
so even in cases when the aption is done upon cool calculation or 
upon a principle of duty, as much as when it is done on im- 
pulse or in passion. Throughout the controversy as to free 
will that has been cajrried on among English psychologists 
this is the way in which the question has been commonly dealt 
with. The freedom, claimed or denied for the will, has been 
claimed or denied for it irrospectivtily of^those objects willed, 
on the na.'^ure of which the goodness or badness of the will 
depends. , ' 

16. On the^ojher baiid, with the Stoics, St. Paul, Kant, 
and Hegel, as we bave seen, the attaininent of freedom (at 
any rate of the n'ality ^^f* freedom, as distinct from some 
mere possibility of it which constitutes the distinctive human 
nature) depends on the character of the objects willed, 
all these ways of thinking, however variously the proper object 
of will i.^ conceived, it is only directed to this object, and 
thus (in Jbigoliaii language) corrospoiulhig to its idea, that 
the will is suppe^sed to be free. The good will is ^free, not 
the bad will. Such a view of course implies some^element 
of ideiility between good will and bad will, between will as 
not yet corresponding to Its idea and will as *so correspond- 
ing. St. Paulandeed, nqjc, being a systematic thinker and 
being absorbed in the idea of divine grace, is apt to speak as 
if there were nothing in common between the carnal or natural 
man (the will as in bondage to the flesh) and the spiritual 
man (the will as set free) ; just as Plato commonly ignores 
the unity of principle ir\ all a man*s actioiis, and repre- 
sents virtuous^ actions as coming from the God in man, 
vicious actions from tjie beast. Kant and Hegel, however, — 
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though they do not consider the will as it is in every maiii 
good and bad, to be free; thongh Kant in hi^ .later ethical 
writings, and Hegel (I thinkj always, confine the term 
‘ Wille ’ to the will as having attained freedom or come to 
correspond to its idea, and apply the term ^Willkiir^ to that 
self-determining principle of action which belongs to every 
man and is in their view the mere possibility, not actuality, of 
freedom, — yet quite recognise wliat has bcenmbove insisted on 
as tlie common characteristic of all willing, the fact that it is 
not a determination from without, like the determinatioh of 
any natural event or agent, but the realisation of an object 
which the agent presents to himstdf or makes his own, the 
determinalioii by aii object of a subject whi(‘h itself consciously 
determines that oiqect ; and they s^^e that it is only for a sub- 
ject free in this sense (‘an sieh ’ hut not ‘ iiir sich,^ Bvvafiet 
but not hfspysia) that llie reality of fn^Hlom can exist. 

17. Now the propriety or impropriety ^of the use of 
‘ freedom ’to e^cpress the state of the will, not as directed to any 
and every object, buj: oidy to th(*se to which, according to the 
law of nature or the willVif God or its ‘idea,’ it should be 
directed, is a matter of secondary importance^ Xhis usage 
of the term is, at any rat<\ jk> more a d(‘y *rtur^ from the 
primary or juristic sense than is its •application to the will as 
distinct from action in any s^*nse whatever. And certainly the 
unso])hi3ticated man, as soon ifs^-the* us:ige of ‘freedom’ 
to express exemption fi^jm control by oilier men and ability 
do as he likes is departi^d from, can much more readily 
assimilate the notion of stated of the inner man desendbed 
as bondage to evil passion.'^ to terrors of the laAy, -Oi on 
the other hand as freedom from sin and law, 'ireedom in 
the con:<;iousness of union wiyi God, ‘or of harmony with the 
true late’ of one’s being, freedom qf true loyally, freedom 
in devotion t^> self-vpiposecf duties, than he can assimilate 
the notion of freedom as freedom to will anything and 
ever} thing, or as exemption frouj-doterminayon by motives, 
or the constitution by himself of the motives which determine 
his will. And tljere is so far less to justify the extension 
of the usage of the term •in tli(‘sc latter ways than in the 
former. It would seem indeed that There is a real community 
of meaning between ‘ freedom ’ a» expressing the condition of 
a citizen ^of a civilised state, and ‘ freedom*’ as expressing 
the condition of a man who is inwardly ‘ master of himself/ 
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That is to say, the practical conception by a man (‘ practical * 
in the sense of having a tendency to realise itself) of a self- 
fiatisfacti6n to -be attained in his becoming what he should 
be, what he has it in him to be, in fulfilment of the law of 
his being, — or, to vary the words but not the meaning, in 
attainment of the righteousness of God, or in perfect obedi- 
ence to -self-imposed law, — this practical conception is the 
outcome of the same self-seeking principle which appears in 
a man’s assertion of himself against other men and against 
nature (^against other men,’ as claiming their recognition of 
him as being what they are ; ‘ against nature,’ as able to use it). 
This assertion oV himself is the demand for freedom, freedom 
in the primary or juristic sense of power to act according to 
choice or preference. So fjir as such freedom is established 
for any man, this assertion of himself is made good; and 
such freedom is i)recious to him because it is an achieve- 
ment of the self-seeRiug principle. It is a first satisfaction 
of its claims, which is the condition of all othet satisfaction 
of them. Thcf consciousness of it is the first form of self- 
enjoyment, of the joy of the sclf-co*dscious spirit in itself as 
in the one object of absolute value. 

18. Tins of self-enjoymont, however, is one which 

consists essentially in tli^i feeling by thu subject of a possi- 
bility rather than reality, of what it has it in itself to 
become, not of what it* act^ially is. To a captive on first 
winning his liberty, as to a child iih the early experience of 
power over his limbs and through them over material things, 
this feeling of a boundless pos?;ibility of becoming may give 
real-v)y; but gradually the sen^e of what it is not, of the 
very little that it amounts to, must predominate over the 
sense of actual good as attained in it. Thus to th^ grown 
man, bred to civil liberty in a society which has learnt to 
make nature its instrudient, th^^re is no self-enjoyme'nt in 
the mere consciousness of fueedom as exemption Trorn external 
control, no sense /)f an object in which he can satisfy himself 
having I een obtained. 

Still, just as the demand for and attainment of freedom 
from external control is the expression of that same self- 
seeking principle from wiiich the quest for such an object 
proceeds, so ‘ freedom ’ is the natural term by which the 
man describes ^uch an object to himself, — describes to him- 
self the state •in which he shall have realised hft' ideal of 
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himself, shall be at one with the law which he recognises as 
that which he ought to obey, shall have become all 'that he 
has it in him to be, and so fulfil the law of his beirig or * live 
according to nature.* Just as the consci6usness of an 
unattainable ideal, of a law recognised as having authority 
but with which one’s will conflicts, of wants and impulses 
which interfere with the fulfilment of one’s possibilities, is a 
consciousness of impeded energy, a consciousness of oneself 
as for ever thwarted and held back, so the forecast of 
deliverance from these conditions is as naturally said to be 
a forecast of ^ freedom * as of ^ peace ’ or ^ blessedness.’ Nor 
is it merely to a select few, and as an expression for a 
deliverance really (as it would seem) unattainable under the 
conditions of any life that we ki^ow, but regarded by saints 
as secured for them in another world, and by philosophers 
as the completion of a process which is eternally complete 
in God, that ^ freedom ’ commends itsMf. To any popular 
audience interested in any work of self-improvement (e.g, 
to a temperance-ir^eoting seeking to break the bondage to 
liquor), it is as an effort to attain freedom tliat such work 
can be most effectively presented. It is easy fo tell such 
people that the ternV is being misapplie^^^tliqt they are 
quite ‘free’ as it is, because every, one c^n do as he likes 
so long as he does not prevent another from doing so; 
that in any sense in which tlu^rOi such a thing as ‘free 
will,’ to get drunk is ns much an act of free will as aiiy- 
thing else. Still the feeling of oppression, which always 
goes along with the consciousness of unfulfilled possibili- 
ties, will always give meaijing to the representation.^of the 
, effort after any Idud of self-improvement as a*ilemand for 
‘freedeta.’ 

19r The variation in the moaning of ‘freedom’ having 
been thus recognised and accounted for, we come back to the 
more essential question as to the truth of the view which 
underlies all theories implying tfiat freedoM^ is in some sense 
the goal of monil endeavour ; the view, namely, that there 
is some will in annan with which many or most of his volun- 
tary actions do not accord, a higher self that is not satisfied 
by the objects which yet he deKborately pursues. Some 
such notion is common to those different theories about free- 
dom which in the rough we have ascribed severally to the 
Stoics, St. Paul, Kant, and Hegel. , It is the same notion 
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which was previously* put ih the form, 'that a man is sub- 
ject to 'a law of his being*, in virtue of which he at once seeks 
self-satisfactiort, and is prevented from finding it in the 
objects which he actually desires, and in which he ordinarily 
seeks it.^ 'What can this mean?^ it may be asked. 'Of 
course we know that there are weak people who never suc- 
ceed in getting what they want, either in the sense that they 
have not ability answering to their will, or that they are 
always, wishing for something which yet they do not will. 
But* it would not be very appropriate to apply the above 
formula to suc^ people, for the man’s will to attain certain 
objects cannot bo ascribed to the same law of his being as 
the lack of ability to attain them, nor his wish for certain 
objects to the same law of his being as those stronger desires 
which determine his will in a contrary direction. At any 
rate, if the proposition is remotely applicable to the man 
who is at once, selfish •and unsuccessful, how can it be true 
in any sense either of the man who is at once selfish and 
succeeds, who gets what he wants ^(as is^unquestionably the 
case with many people who live for what a priori moralists 
count unworthy objects), or of the m^in who 'never thinks 
about hiniielf at^'ill ’ ? So far as the proposition means any- 
thing, it would 9e§m to* represent Kant's notion, long £pgo 
found unthinkable and impossible, the notion of there being 
two wills or selves in*a* the ' pure’ will or ego and the 
‘ empirical ’ will or ego, the pure will being independent of a 
man’s actual desires and directed to the fulfilment of a uni- 
versal, law of wliich it is itself the giver, the empirical will 
being det()rmiiied by the strongest desire and directed. to this 
or that pleasure. In this proposition the * objects which the* 
man actually desires anil in which he ordinarily seeks satis- 
faction ’ are presumably objects of what Kant callg.d the 
^ empirical will,’ while the ' law «>f his bsping ’ qprrosponds to 
Kant’s 'pure ego.’ But Just as Kant must be supposed to 
have believed in 'some ideti/ity between the pure and em- 
pirical will, as impbed in the one term ' will,’ though he 
does not explain in what this identity consists, so the pro- 
position before us apparently ascribes man’s quest for self- 
eatisfaction as directed to certain objects, to the same law of 
his being which prevents it from finding it there. Is not 
this nonsense?*^ 

^ [Above, teotion l.J 
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20. To such questions we answer as follows. The pro- 
position before us, like all the theories of moral freedom 
which we have noticed, undoubtedly implies that the will 
of every man is a form of one consciously self-realising 
principle, which at the same time is not truly or fully ex- 
pressed in any man’s will. As a form of this self-realising 
principle it may be called, if we like, a ‘ pure ego ’ or ‘ the 
pure ego ’ of the particular person ; as directed to this or that 
object in such a way that it does not tnily express the self- 
realising principle of which it is a form, it may be called the 
‘ empirical ego * of that person. But if w^e us(j^ such language, 
it must be borne in mind that the i)ure and empirical egos 
are still not two egos but one ego ; the pure ego being the 
self-realising principle considered with reference cither to its 
idea, its possibility, what it has in itself to become, the law 
of its being, or to some ultimate actualisation of this possibility ; 
the empirical ego being the same principle a,s it appears in 
this or that state of character, which results from its action, 
but does not repres(?nt that which it has in i{self to become, 
does not coiTespond to its idea or the law of its being. By 
a consciously self-realising principle is meant .a principle 
that is determined to action by the conce^cion /)f its own 
perfection, or by the idea of giving reality to i)ossibilitie3 
which are involved in it and of which it is conscious as so 
involved ; or, more pref*is(dy, a prilidple which at each stage 
of its existence is consc^ious of a more perfect form of exist- 
ence as possible for itself, and is moved to action by that 
consciousness. We must now explain a little more fully how 
we understand the relation of the principle in .question* to 
^what we call our wills and our reason, — the will and reason 
of this man and that, — and luow we suppose its action to con- 
0 titut^> the progress of morality. 

21. By^practicaJ reasoT ’ we mean a consciousness of a 
possibility of perfection to be realised in and by the subject 
of the consciousness. By ‘ will ’we mean tiie effort of a self- 
conscious subject to satisfy itself. In God, so far as we can 
ascribe reason ahd will to Him, we must suppose them to 
be absolutely united. Irf Him there can be no distinction 
between possibility and realisatidh, between the idea of 
perfection and the activity determined by it. But in men 
the self-realising principle, which is the manifestation of 
God in the world of becoming, in tlic form Vhich it takes 



THE SENSE OF 'FREEDOM* IN MORALITY. 


21 


as will at best only tends to ‘reconciliation with itself in the 
form which it takes as reason. Self-satisfaction, the pursuit 
of which is will, is sought elsewhere than in the realisation 
of that consciousness of possible perfection, which is reason. 
In this sense the object of will does not coincide with the 
object of reason. On the other hand, just because it is self- 
satisfaction that is sought in all willing, and because by a 
self-conscious and self-realising subject it is only in the 
attainment of its own perfection that such satisfaction can 
be found, the object of will is intrinsically or potentially, 
and tends to bor.oine actually, the same as that of reason. It 
is this that we express by saying that man is subject to a 
law of his being which prevents him from finding satisfaction 
in the objects in which under the pr(*ssure of his desires it is 
his natural impulse to seek it. This ‘ natural impulse ^ (not 
strictly* ' natural ’) is^itself the result of the operation of the 
self-realising principle? upon what would otherwise be an 
animal system^ and is modified, no doubt, with endless com- 
plexity in the case of any individual by the result of such 
operation through the ages of human history. But though 
the natural imnulses of the will are thi^ the work of the self- 
realising princiflle in us, it is not in their gratification that 
this principle cait ^nd flie satisfaction Vhich is only to*be 
found in the consciousness of becoming perfect, of realising 
what it has it in itseff *to Ite. In order to any approach to 
this satisfaction of itself the self-realising principle must 
carry its work farther. It jnust overcome the ‘ natural 
impulses,’ not in the sense of either extinguishing them or 
denying them an object, but ifi the sense of fusing them 
with those higher interests, which have®human perfectioni 
in some of its forms for them object. Some approach to 
this fusion we may notice in all good men; not merely in 
those in whom all natural passfons, Imge, ang^r, pride, am- 
bition, are enlisted in the service of some great public cause, 
but in those with whoin*«uch passions are all governed 
by some such commonplace idea as that of educating a 
family. * 

22. So far as this state is readied, the man may be said 
to be reconciled to ' the law of his being * which (as was 
said above) prevents him from finding satisfaction in the 
objects in whidh he ordinarily seeks it, or anywhere but in 
the realisation in himself of an idea of perfection. Since the 
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law is, in ftict, the action of that’ self-realising subject which 
is his self, and which exists in God as et(u*nally. self- realised, 
he may be said in this reconciliation to be at peace at once 
with himself and with God. 

Again, he is ‘ free,’ (1) in the sense that he is the author 
of the law which he obeys (for this law is the expression of 
that which is his self), and that he obeys it because 
conscious of himself as its author; in other words, obeys it 
from that impulse after self-perfection which is the source 
of the law or rather constitutes it. He is ‘ free ’ (2) in the 
sense that he not merely ‘ delights in the^ law after the 
inw^ard man’ (to use St. Paul’s phrase), while his natural 
impulses are at once thwarted by it and thwart him in his 
effort to conform to it, but that tliose very impulses have 
been drawn into its service, so that he is in bondage neither 
to it nor to the ffesh. 

From the same point of view Ave may say that his will is 
‘autonomous, ’.conforms to the law which the will itself consti- 
tutes, because the la^v (which prevents him froiii finding satis- 
faction anywhere but in t*he realisation in himself of an idea 
of perfection) re*presents the action in him of that self- 
realising principle of which his will is itselt^<t forpi. There 
is an appearance of equivocation, IdowevoT*, in this way of 
speaking, because tlie ‘ will ’ wliicli is liable not to be autono- 
mous, and which we s\ipY)ose grad uadly 'to a ])proach autonomy 
in the sense of conforming to the Jaw above described, is 
not this self-realising principle in the Ibrrn in wliich this 
principle involves or gives the law. On the contrary, it 
is the . Sidf-rcalising principle as constituting that efiwt 
^fter self-satisfactvjn in each of us which is liable to be and 
commonly is directed to objects which are not contributory 
to the realisation of the idea of perfection, — objects which 
the self-realising principle ^accordiiigly, in the fulfilment of 
its work, has to set aside. The eq\fivocation is pointed out by 
saying, that the good will is ‘ auionomous*^ in the sense of 
conforming to a law which the will itself, aHre.ason, constitutes • 
which is, in fact? a condensed Avay of saying, that the good 
will is the will of which the object coincides with that of 
practical reason ; that will has its^source in the same self- 
realising principle which yields that consciousness of a 
po? 3 ible self-periection which we call reason,;ind that it can 
only correspond to its idea, or hecovo^ what ft has the possi- 
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bility of becoming, in being directed to the realisation of that 
consci6usness.. 

23. According to the view here taken, then, reason and 
will, even as they exist in men, are one in the sense that they 
are alike expressions of ‘one self-realising principle. In God, 
or rather in the ideal human person as he really exists in 
God, they are actually one ; i.e. self-satisfaction is for ever 
sought and found in the realisation of a completely articulated 
or thoroughly filled idea of the perfection of the human person. 
In the historical man — in the men that have been and are 
coming to be^-they lend to unite. In the experience of 
mankind, and again in the experience of the individual as 
determined by the experience of mankind, both the idea of 
a possible perfection of man, the idea of which reason is the 
faculty, and the impulse after self-s;itisfaction which belongs 
to the will, undergo modifications which render their recon- 
ciliation in the individual (and it is only in individuals that 
they can be reconciled, because it is only in tbieni that they 
exist) more attainable. These modificajions may be stated 
summarily as (1) an increasing concreteness in the idea of 
human j)erfection ; its gradual develoj)ment from the vague 
inarticulaie feeriiig that tn(;re is such a thing into a concep- 
tion of a complexi organtsation of life, with laws and institu- 
tions, with relationships, courtesies, and charities, with arts 
and graces through ^he perfection is to be attained; 

and (2) a corresponding discipline,* through inheritance and 
education, of those impulses which may be called ‘ natural * 
in the sense of being independent of any conscious direction 
to the fulfilment of an idea of perfection. Such discipline 
does not amount to the reconciliation of will and reason ; ijt 
is not even, properly speaking,. the beginning of it;*for the 
reconciliation only begins with the direction of the impulse 
after self-satisfaction t(? the realisation of an idea ot what 
should be, as such {becau^ it should be) ; anS no discipline 
through inheritance or ejlucatioii, just because it is only 
impulses that are natural (in the sense defined) which it can 
affect, can bring about this direction, wMch, in theological 
language, must be not of nature, but of grace. On the con- 
trary, the most refined Impulses may be selfishly indulged ; 
i.e. their gratification may be made an object in place of that 
object which consists in the realisation of the idea of per- 
fection. But flnless a discipline and refinement of the natural 
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impulses, through the operation of social institutions and arts, 
went on pari paasu with the expression of the idea of perfection 
in such institutions and arts, the direction of the impulses of 
the individual by this idea, when in some form or other it 
has been consciously awakened in him, would be practically 
impossible. The moral progress of mankind has no reality 
except as resulting in the formation of more perfect indi- 
vidual characters ; but on the other hand every progress 
towai-ds perfection on the part of the individual character 
presupposes some embodiment or expression of itself by the 
self-realising jn'inciple in what may be called, (to speak most 
generally) the organisation of life. It is in turn, however, 
only through the action of individuals that this organisation 
of life is achit^'ed. 

2‘t. Thus the process of reconciliation between -will and 
reason, — the process through which each alike comes actually 
to be or to do wdiat it is and does in possibility, or according 
to its idea, or .according to the law of its being, — so far as 
it comes within ouFeCxperience may be described as follows. 
A certain action of the’ self-realising principle, of which 
individuals susce^.itible in various forms to the desire to 
better themselves have been the media, has Insulted in con- 
ventional morality ;»in a system of iV'Cogniaed rules (whether 
in the shape of law or custom)' as to what the good of society 
requires, which no people seem to \vholly without. The 
moral jjrogress of the individual, born and bred under such a 
system of conventional morality, consists (1) in the adjust- 
ment of the self-seeking principle in him to the requirements 
of conventional morality, so that the modes in, which ho 
§eeks self-satisfaction are regulated by the sense of what is 
expectecl of him. Tliis adjustment (which it is the business 
of education to effect) is so far a determination of the will 
as in the individual by cjojects wliich the universal or 
national human will, of which theVvill of the individual is a 
partial expression, has brought jiito existence, and is thus 
a determination of the will by itself. It consists (2) in a 
process of rellectidn, by which this feeling in the individual 
of what is expected of him becomes a conception (under 
whatever name) of something that \iniversally should be, of 
something absolutely desirable, of a single end or object of 
life. The content of this conception may be«no more than 
what was already involved in the individu^'s fueling of what 
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is expected of him ; that is to say, if called upon to state in 
detail what it 'is that has to be done for the attainment of 
the absolute moral end or in obedience to the law of what 
universally sliould be, he might only be able to specify con- 
duct which, apart from any such explicit conception, he felt 
was expected of him. For all that there is a great difference 
between feeling that a certain line of conduct is expected of 
me and conceiving it as a form of a universal duty. So long 
as the. requirements of established morality are felt in the 
former way, they present themselves to the man as imposed 
from without^ Hence, though they are an expression of 
practical reason, as operating in previous generations of 
men, yet, unless the individual conceives them as relative to 
an absolute end common to him with all men, they become 
antagonistic to the practical reason which operates in him, 
and which in him is^ the source at once of the demand for 
self-satisfaction and of the effort to find himself in, to carry 
his own unity ^into, all things presented to him. Unless the 
actions required of him by ‘the divine la^v, the civil law, and 
the law of opinion or reputation ’ (to use Locke’s classifica- 
tion) tend to realise his own idea of what should be or is good 
on the whole, they do not form an object which, as contem- 
plated, he can harmonise with the oth^r objects which- he 
seeks to understauA, nor, as a practical object, do they form 
one in the attainment^ of f^Wch he can satisfy himself- Hence 
before the completion of the process through which the in- 
dividual comes to conceive tl]/3 performance of the actions 
expected of him under the general form of a duty which in 
the freedom of his own reason he recognises as binding, 
there is apt to occur a revolt against cont entional morality. 
The issue of this may either bean apparent suspension of the 
moral growth of the individual, or a clearer apprehension of 
the spirit underlying the letter •f the obJigatiojis laid on him 
by society, which makes •his rational recognition of duty, 
when arrived at, a much more valuable influence in promot- 
ing the moral growth of society. 

25. Process (2), which may be called a reconciliation of 
reason with itself, because it is thi appropriation by reason 
as a personal principle in the individual of the work which 
reason, acting through the media of other persons, has already 
achieved in ther establishment of conventional morality, is the 
condition of tte third*stage in which the moral progress of 



26 


THE SENSE OF * FREEDOM’ IN MORALITY, 


the individual consists ; viz. the growth of a personal interest 
in the realisation of an idea of what should be, in doing what 
is believed to contribute to the absolutely desirable, or to 
human perfection, because it is believed to do so. Just so 
far as this interest is formed, the reconciliation of the two 
modes in which the jn'actical reason operates in the individual 
is etfecte d. The demand for self-satisfaction (practicsil reason 
as the will of the individual) is directed to the realisation of 
an ideal object, the conceived ‘should be,’ which practical 
reason as our reason constitutes. The ‘ autonomy of • the 
will ’ is thus attained in a hi^'her sense thijn it is in the 
‘adjustment’ described under (1), because the objects to 
which it is directed are not merely determined by customs and 
institutions which are due to the operation of practical reason 
in previous acfcs, but are embodiments or expressions of the 
concei^tion of what absolutely should be as formed by the 
man who seeks to satisfy" himself in then' realis.i^tion. Indeed, 
unless in the stage of conformity to conventional morality 
the principle of obedience is some feeling (tliough not a clear 
conception) of what should be, of the desirable as distinct 
from the desired,’ — if it is merely fear of j)ain or hope of 
pleasure, — there is no approacli to autonom}’' of the wdll or 
moral freedom in tlfe conformity. ^Vc must not allow the 
doctrine that such freedom consists in a determination of the 
will by reason, and the recugniti(fn* the truth that the 
requirements of convmTtional morality are a ja'oduct of 
reason as operating in individuals of the past, to mislead us 
into supposing tljat there is any mural fn^edoin, or anything 
of intrinsic value, in the life of conventional iporality as 
governed by ‘ interested motives,’ by the desire, directly or 
indirecTly, to obtain phnisure. There can be no real deter- 
mination of th# will by n^ason unless both reasoji and will are 
operating in ^oue an^l the s‘.^ne persRn. A will is not really 
anything except as the will of a person, aaid, as we have seen, 
a will is not really determinable bj* anything foreign to itself : 
it is only determinable by an object wliich the iKU’Son willing 
makes his o^vn. *As little is reason really anything apart 
from a self-c'onscious subject, or as other than an idea of per- 
fection to be realised in and by ^ich a subject. The de* 
termination of will by reason, then, which constitutes moral 
freedom or autonomy, must mean its de^termiiiation by an 
object which a person willing, in virtu# of his itason, presents 
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to himself, that object consisting in the realisation of an 
idea of ‘perfection in and by himself. Kant’s view that the 
action which is merely ‘ pflichtmassig,’ not done ‘aus 
Pflicht,’ is of no moral value in itself, whatever may be its 
possible value as a means to the production of the will which 
does act ‘ aus Pflicht,’ is once for all true, though he may 
have tak'en too narrow a view of the conditions of actions 
done ‘ aus Pflicht,’ especially in supposing (as he seems to 
do) that it is necessary to tliem to be done painfully. There 
is no- determination of will by reason, no moral freedom, in 
conformity of action to rules of which the establishment is 
due to the operation of reason or the idea of perfection in 
men, unless the principle of conformity in the persons cou- 
forming is that idea itself in some form or other* 
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LECTUIiES ON THE PETNCTPLES OF POLITICAL 
OBLIGATION. 


, of the Editor. 

• 

These lectuTrs« wliich are partly cntiiMl .an«l partly expository, treat of 
the moral grounds iipori wldeh the state is based and upon which obcMlience 
to the law of the ^luLo is justitied. They wore delivered in 187*J~80, 
follpwin^ upon tlie c^vur^e fiom which tli^ disciis8i(m of Kant’s moral 
theory in thi*) vulume is taken. The two course^ are directly connected, 
civil institutions bein^' thi’ouj'liout rep'ard«-d as the external expression of the 
moral proq-re-^s of mankind, and as supj^ying^tlie material through which 
the idea of perfection must Ix) •realised. 

As is implied in section 6, the inquiry into the nature of political obli- 
gation forms pint of a widt-r inquiry^into the concrete forins of morality in 
general, * the detail of goodness.* The lecturer had intended to complete 
the course by a consideration of ‘social virtues* and ‘moral sentiments*; but 
i^his intention was not Carried out, (See section 261,) 
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A. THE GROUNDS OF POLITICAL OBLIGATION. 

1. The subject of this course of lectures is the principles 
of political obligation ; and that term is intended to include 
the obligation' of the* subject towards the sovereign, the 
obligation of tjie citizen towards the state, and4:he obligation 
of individuals to each other as enforced bj* a political superior. 
My purpose is to consider the moral function or object 
served by law, or by the system of rjglits'and obligations 
which the state enforces, and in so doing to discover the true 
ground or justification fBr obedience to law. My plan \^ill 
be (1 ) to state in oiftline what i consider the true function of 
law to be, this b(dng at tlib SHme time the true ground of our 
moral duty to obey the law ; and throughout I distinguish 
moral duty from legal obligati^)n ; (2) to examine the chief 
doctrines of political obligation that have been current in 
modern Em’ope, and by criticising them to bring out more 
clearly the main points of a truer doctrine ; (3) to conqjdcjii^ 
detail the chief rights and obligations enforced in civilised 
states^ inquiring what is their justification, and what is 
the ground for respecting them tn the principle stated. 

2. In previous lecture? I have explained what I under- 
stand moral goodness to be^ and how it is possible that there 
should be such a thing ; in other words, what are the condi- 
tions on the part of reason and will which are implied in our 
being able to conceive moral goodness as an object to be aimed 
at, and to give some partial reality to the conception. Our 
results on this question may be briefly stated as follows. 

The highest moral goodness we found was an^ attribute 
of character, id so far ^ it issued m acts done for the sake 
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of their gfoodiiess, not for the sate of any pleasure or any 
satisfaction of desire which they bring to tlie agent. But 
it is impossible that an action should be done for the sake 
of its goodness, unless it has been previously contemplated 
as good for some other reason than that which consists in 
its being done for the sake of its goodness. It must have 
been done, or conceived as possible to be done, and have 
been accounted good, irrespectively of the being done from 
this wdiicli we ultimately come to regard as the highest 
motive. In other words, a ])rior morality, founded -upon 
interests which are other than the pure iiiterest in being 
good, and governed by rules of conduct relative to a standard 
of goodness other than that \vhich makes it depend on this 
interest, is the condition of there coiiiiiig to be a character 
governed by interest in an ideal of goodness. Otherwise 
this ideal would be an empty one ; it would be impossible to 
say what the good actions were, tlnft wt're fo be done for 
the sake of their goodness ; and the interest in this ideal 
would be impossibje, since it would be an interest without 
an object. 

3. When, hc^vever, morality of the latter kind lias come 
to be recognised as fhe highest or the only true morality, 
the prior morality ^iCM'ds tube criltcised innu the point of 
view thus gained. TIkk-c interests, otH^r tliaii the interest 
in being good, wliich form tb(‘*np^>ii\»fNS on the part of the 
individual on which it Tests, will not indeed be rejected as 
of no moral value; for no one can suppose that without 
them, or except as regulating them, the pure interest in 
being good could determine conduct at all. But they wdll 
Jjg, estimated according to their value as leading up to, or 
as capable of becoming elements in, a character in which 
this interest is the governing principle. Again, those rules 
of conduct, according to w^^^cll the^ terms rig] it and wrong, 
good and bad, are commonly applied, and which, as was just 
now said, are relative to a standard certainly not founded on 
the conception of the good as consisting in the character 
described, are ndt indeed to be rejected ; for without them 
there would be nothing tQ define the duties which the highest 
character is prepared to do for their own sake. But they 
have to he revised according to a method which inquires 
into their rationale or justification, as conditions of approxi- 
mation to the highest character. • • 
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4. Such a criticism of moral interests — of the general 
motives’ which determine moral conduct and regulate such 
moral approbation or disapprobation as is not based on a 
strict theory of moral good — may be called by the name of 
‘ a theory of moral sentiments.^ The criticism of recognised 
rules of conduct will fall under two heads, according as 
these rules are embodied in positive law (law of which the 
observance is enforced on the individual by a political 
superior), or only form part of the ^ law of opinion * (part of 
what, the individual feels to be expected of him by some 
person or persons to whose expectations he ought to con- 
form). 

5. Moral interests are so greatly dependent on generally 
recognised rules of conduct that the criticism of the latter 
sliould come first. The law of opinion, again, in so many 
ways presupposes a social fabric supported by ‘ positive * 
law, tluit we ctyi only fsirly take account of it when we have 
considered the moral value and justifiability of /the fabric so 
supported. I propose therefore to begiti our inquiry into 
the detail of goodness — into the pnfticular kinds of conduct 
which the man wishing to do good for the sake of its good- 
ness is entitled to count good — by considering what is of 
permanent moral value in the institutions of civil life, as 
established in Eiirc^^e ; in wliat way they have contributed 
and contribute to thei po«sii)ility of morality in the higher 
sense of the term, and arc justified^ or have a moral claim 
upon our loyal conformity, in consequence. 

6. The condition of a moral *life is the possession of will 
and reason.^ Will is the capacity in a man of being deter- 
mined to action by the idea of a possible satisl'action of 
himself. An act of will is an^ action so determined. A 
state of will is the capacity as dotermiued by the particular 
objects in which the nl^n secl^ self-satisfaction ; and it 
becomes a character in s« far as the sel£-sa*tisfaction is 
habitually sought in objects of a particular kind. Practical 
reason is the capacity in a man of conceiving the perfection 
of his nature as an object to bo attaiueJ by action. All 
moral iieas Inv^ their origin in reason, i.e. in the idea of a 
possible self-perfection tef be attained" by the moral agent. 
This docs noil mean that the moral agent in every stage of 
his progress could state this idea to himself in an abstract 
form, any moie than 4n every stage in the acquisition of 
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knowledge about nature a man can state to himself in an 
abstract form the conception of tlie unity of nature, which 
yet throughout conditions the acquisition of- his knowledge. 
Ideas do not first come into existence, or begin to operate, 
upon the formation of an abstract expression for them* 
This expression is only arrived at upon analysis of a concrete 
experience, which they have rend<T(Hl possible. Thus we 
only learn to express the idea of self-perfection in that 
abstract form upon an analysis of an experience of self- 
improvement which we have ourselves gone througli^ and 
which must have been gone througli by those with whom 
we are connected by the possession of hinguage and an 
organisation of life, however elementary : but the same 
analysis shows that the same idea must have been at work 
to make such experience p(>ssit)]e. In tliis idea all particular 
moral idias — all ideas of particular forms of conduct as 
estimable — oriLriiiate, though an abstract exj)ressiou for the 
latter is arrjved at mucb sooner than suidi an expression 
for the idea in vjhicli they originate. They arise, as the 
individual’s conc('ption ’of the society on the well-being of 
which his own d(.q)ends, and of the constituents of that well- 
being, becomes widef and fuller; and they are embodied in 
the laws, iiistitulk)ns, and 80ciaUt‘X[>ectation, which make 
conventional morality. This embo<]iin(.‘\it, again, constitutes 
the moral progress (»f inankiiu^. ])rogress, however, is 

only a moral progr(‘ss in so far as it tends to bring about 
the harmony of will and reason, in the only form in which 
it can really exist, viz. in tlie charaelers of persons. And 
this result is actually achieved, in bo far as upon habits 
aisciplined by confunnity to conventional morality there 
BUpeTvenes an int«dlig<'nt interest in some of the objects 
contributory to human perfection, which that conventional 
morality subsercos^ and so far#as that interest becomes 
the dominant interest of the character. 

7. The value then of the institutions of civil life lies in 
their operation as giving reality to these caj)acitie8 of will 
and reason, and enabling tliem to be really exercised. In* 
their general effect, apart from particular aberrations, they 
render it p(^ssiblo for a man to hh freely determined by the 
idea of a possible satisfaction of himself, instead of being 
driven this way and that by external forces, and thus they 
give reality to the capacity callerl will: s^nd they enable 
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him to realise his reason, i.e*. his idea of self-perfection, by 
acting as a member of a social organisation in which each 
contributes to the better-being of all the rest. So far as 
they do in fact thus operate they are morally justilied, jind 
maybe said to correspond to the Maw of nature,’ the jus 
naturw, according to the only sense in which that phrase 
can be inlelligibly used. 

8. There has been much controversy as to what the 

naturce (‘ Naturrecht ’) really is, or whether there is such a 
thing at all. And the controversy, wlion it comes to be 
dealt with in E^^glish, is further embarrassed by the fact that 
wo have no one term to represent the full meaning of ‘jus’ 
or ‘Recht,’ as a system of correlative rights and obligations, 
actually enforced or that should be enforced by law. But 
the essential questions are : (1) whetJier we are entitled to 
distinguish the rights and obligations which are anywhere 
actually enforced by laW from rights and obligations which 
really exist though not enforced; and (2), if w» are entitled 
to do so, what is to be our criterion of rights and oblig.ilions 
which are really valid, in distinction 1‘rom those that are 
actually enforced. ^ 

9. No one would scriouslj' maintain that the system of 
rights and obligations, it is anywlierS enforced by hiw, 
— the ‘jus’ or Mtecl^’ of any nation — is all that it ought to 
be. Even Hobbes hoWft tlu^t a law, though it cannot be 
unjust, may bo pernicious. But there has been inucdi 
objection to the admission of naUmd rights and obligations. 
At any rate the phrase is liable to misinterxiretation. It 
may be taken to imx)ly that rights and obligations can .exist 
in a ‘ state of nature ’ — a state in which every individuf^^ 
free to do as he likes — ; that legal rights and obligations 
derive their authority from a voluntary act by which indivi- 
duals contracted themselv^ out q 4‘ this state; ajad that the 
individual retains from the state of nature certain rights 
with which no legal obligatipns ought to contiict. Such a 
doctrine generally admitted to be untenable ; but it does 
not follow from this that there is not a true and important 
sense in which natural rights and obligations exist, — the same 
sense as that in which duties may be said to exist though 
unfulfilled. There is a system of rights and obligations which 
iliould he maintained by law, whether it is so or ^ot, and 
which may piv>p#ily be culled ‘natural'; not in the sense in 
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which the term ‘ natural ^ would imply that such a system 
ever did exist or could exist independently of- force exercised 
by society over individuals, but ^ natural ^ because necessary to 
the end which it is the vocation of human society to realise. ' 

10. The ^ jus uatiira},* thus understood, is at once distin- 
guished from the sphere of moral duty, and relative to it. 
It is distinguished from it because admitting of enforcement 
by law. Moral duties do not admit of being so enforced. 
The question sometimes put, whether moral duties should 
be enforced by law, is really an unmeaning one ; for- they 
simply cannot be enforced. They are duties to act, it is 
true, and an act can be enforced : but they are duties to act 
from certain dispositions and with certnin motives, and these 
cannot be enforced. Nay, the enforcement of an outward 
act, the moral character of which depends on a certain 
motive and disposition, may often contribute to render that 
motive and disposition impossible : and froii' this fact arises 
a limitation* to the proper province of law in enforcing 
acts, which will have to bo further considered below. When 
obligations then are spoken of in this connection, as part of 
the ^jus naturm^ ciyTclative to rights, they must alwiiys be 
understood not as moral duties, not as rolaiive to states of 
w*ill, but as relative to outward acts, of which the perform- 
ance or omission can and’ should be :ni forced. There is a 
moral duty to discharge such -oVdgarions, and to do so in a 
certain spirit, but tlie obligation is such as that with which 
law has to do or may havO: to do, is relative to an outward 
act merely, and does not amount to a moral duty. Tliere is 
a moral duty in regard to obligations, but tliere can be no 

'"’UbL'gation in regard to moral duties. Thus the ^ jus natures’ 
— the system of rights and obligations, as it should become 
no less than as it actually is maintained — is distinct from 
morality in the proper sei se. But it is relative to it. This 
is implied in saying that there id a moral duty in regard to 
actual obligations, as w^ell as, in speaking of the system of 
rights and ob^gations as it should become. If such lan- 
guage is justifiable, there must be a moral ground both for 
conforming to, and fbr seeking to develope and improve, 
established ^ Recht ’ ; a moral ground which can only lie in 
the moral end served by that established system. 

11. cThus we begin the ethical criticism of law with two 
principles: — (1) that nothing but externW acts can be 
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matter of ‘ obligation * (in the restricted sense) ; and (2) 
that, in regard to that which can be made matter of obliga- 
tion, the qnestidn what should be made matter of obligation 
— the question how far rights and obligations, as actually 
established by law, correspond to the true ‘jus naturm * — 
must be considered with reference to the moral end, as 
serving which alone law and the obligations imposed by law 
have their value.* 

12. Before proceeding, some remarks have to be made as 
to what is implied in these principles, (a) Does the law, or 
is it possible thg.t it slioiild, confine its view to external acts ? 
What exactly is meunt by an external act? In the case of 
obligations which I am legally punishable for disregarding, 
the law, in deciding whether punishment is or is not due, 
takes account of much beside the external act ; and this im- 
plies that much besi^le external action is involved in legal 
obligation. In* the casfi where the person or pi’operty of 
another is damaged by me, the law does not inquire merely 
whether the act of damage was done, and ♦done by moans of 
my bodily members, but whether it was done intentionally ; 
and if not done with the direct intent^ion df inflicting the 
damage, wliother the damage arose in a manner that might 
have been foreseen out of •something whidh I did intend \>o 
do: whether, again,* if it was done quite accidentally the 
— • • • 

* There are two definitions of ‘ Eccht' ‘ Ilipfht is that which is really necessary 

or ‘ jus^ natunr,’ qnt^ted by Ulrici t-o the maintenance of the material con- 

{Nativrrccht, p. 210), an Inch embody the ditions essential to the existence and 

truths conveyed in those statoinents. perlei-tion of human personality.’ Cf. 

(1) KruusQ defines ‘Eeclit’ as ‘das Trerblcleuburg, § 46. ‘Das 

orf^anische OiLiize dnr aiisscren Bedin- Kcdit ist im sittlichun Ganzon In- 
gungen des VernunrtUbens,’ *tho org.inic begnff rlerjeniijfen allgemeinmi B<‘stim- 
w'holo of the outuard conditions iioccs- miinii:ori (ies llandelns, dureh wolche 
sary to the rational life.' (2) Uenrici goscliit ht dass das sittliche Gauze 

says that ‘ Itecht’ is ‘ was der Idoo d(»r urul some Oliederung sich orhalten und 

Unverletzbarkoit der matoriellcn we- wcitm* bilden kann.’ Afterwards he 

Benthcheri Bedingnngendos rnoralisi^en ein|liasi8es words ides Haudolus/ 
Men‘<chenthum8, d. h. der incuwchlicheci and adds: ‘ Zw.ir kann das llandeln 
Personlichkoit uacli ihrer Kxistenz und nicht ohne den Willen gedacht werden, 
ihrer Vervollkomm nmg, od(<r dor un-* der zum Grunde liegt: aber die Recht- 
verausserlich m Mcnschenguter im besMramnugbn sindnicht Bestimmungen 

iiusserlicheii Verkelir entspneht’: i.o. des Willens als srfehen, was dem innern 

‘Right is what ’ (or, ‘ that is properly Gcbiet, der Ethik der Gesinnung, 

matter of legal obligation which ’) ‘in anheirntiillen wurde. Dor Wille der 

the outward intercourse of men coA'o- nicht Ilandlung wird entzieht sich dem 

sponds to the idea of the inviolability Recht. Wenn das Recht Schuld und 
of the essential nuiterial conditions of Versehen, dohis und culpa^ in scin 
a moral humanity, i.o. of .he human Beroich zicht, so sind sieals innere aber 
personality in respect of its existence charakteristische Beschaflesheiten doB 
and its perfection ; * fir, more sfmply, Handelus anzuseheu.’ 
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accident wns due to culpable negligence. This, however, does 
not show that the law can enforce or prevent anything but 
external action, but only that it is act ion which it seeks to 
enforce or prevent, for without intention there is no action. 
We talk indeed of a man acting against his will, but if this 
means acting against intention it is what it is impossible 
to do. What I call an act done against my will is either (1) 
an act done bj' someoTie else using my body, through superior 
force, as a means : in which case there is an act, but it is not 
mine (e.g. if another uses my hand to pull the trigger of a 
gun by which someone is shot) ; or (2) a natural event in 
which my limbs are affected in a certain way which causes 
certain results to another person (e.g. if the rolling of a ship 
■throws me against another person who is thus thrown into 
the water) ; or (o) an act which I do under the inHuence of 
some strong inducement (e.g. the fear (,>f death), but which is 
contrary to some strong wish. In this case*tht» act is mine, 
but mine beeause I intend it ; because it is not against rny 
will as = intentioit. In saying, then, that the pr(>])er, because 
the (mly possible, function of law is to enforce the perform- 
ance of or abstiViencf from external actioiis, it is implied that 
its function is to produce or pr(‘vont certain intentions, for 
without intention cm the part of b^)inoone there is no act. 

13. But if an act necessarily inedudes intention, what is 
the nature of the restriction imp'iic^^'Cn calliTig it external P 
An external action is a determination of will as exhibited in 
certain motions of the bodily members which produce certain 
effects in the material world; not a determination of the 
will as arising from certain motives and a certain disposition. 
A44-that the law can do is to enjoin or forliid determinations 
of will as exhibited in sucht motions, ic. It does indeed pre- 
sent a motive, for it enforces its injunctions and prohibitions 
primarily by fenr^ by its threat certain consecpiences if its 
commands are disobeyed. Thi^ onfcjrceinent is not an exer- 
cise of physical force in the sfrict sense, for in this sense no 
force can prodijee an rietion, since it cannot produce a deter- 
mination of will ; and the only way in which the law or its 
administrators employisuch fox’ce is not in the production but 
in the prevention of action (as when a criminal is locked up 
or the police prevent mischievous persons from assaulting 
us or bifeaking into our houses). But though, in enforcing 
itfl commands by threats, the law i^ presenting a motive, and 
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thus, according to our distihction, affecting action on its 
inner side, it does this solely for the sake of the cxterual act. 

It does not regaird the relation of the act to the motive fear 
as of any intrinsic importance. If the action is performed 
without this motive ever coming into play under the influence 
of what the moralist counts higher motives, the purpose of 
the law is* equally satisfied. Indeed, it is always understood 
that its purpose is most thoroughly served when the threat 
of pains and penalties has ceased to be necessary, and the 
obligations correlative to the relations of individuals and of 
societies are fnyilled from other motives. Its business is to 
maintain certain conditions of life — to see that certain actions 
are done which are necessary to the maintenance of those 
conditions, others omitted which would interfere with them. 

It has nothing to do with the motive of the actions or 
omissions, on whic4i howevei’, the moral value of them 
depends. • • 

14. It appenrs, then, that legal obligationsr-obligations 
which can possibly form the subject of positive law — can only 
be obligations to do or abstain from certain acts, not duties 
of acting from certain motives, or with a coHain disposition. 
It is not a question whether the law should or should not 
oblige to anything but performance of •outward acts. •It 
simply cannot oblige to anything else, because the only 
means at its commantWo# ci)taining the fulfilment of obli- 
gations are (1) threats of pain and ott'ers of reward, by means 
of which it is possible indeed t(^ secure the general perform- 
ance of certain acts, but not their performance from the 
motive even of fear of the pain threatened or hope of the 
reward offered, much less from any higher motive ; (21 the , 
employment of physical force, lit) in restraining men dis- 
posed to violate obligations, {b) in forcibly applying the 
labour or the property oi^ those ^vho viqlate obligations to 
make good the breach, so €ar as is jiossible; (as, e.g., when 
the magistrate forestalls par^ of a man’s wages to provide for 
a wife whom he has deserted, or when the property of a 
debtor is seized for the benefit of his creditors.) 

15. Only outward acts, then, can^he matter of legal obli- 
gation ; but what sort of ^outward acts should be matter of 
legal obligation ? The answer to this question arises out of 
the above consideration of the means which law employs to 
obtain the fulfilment of* obligations, combined with xhe view 
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of law as relative to a moral end, i.e. the formation of a 
society of persons, OrCting from a certain disposition, from 
interest in the society as such. Thoseactsonly should be matter 
of legal injunction or prohibition of which the performance 
or omission, irrespectively of the motive from which it pro- 
ceeds, is so necessary to the existence of a society in which the 
moral end stated can be realised, that it is better for them to 
be done or omitted from that unworthy motive which consists 
in fear or hope of legal consequences tlian not to he done at all. 

16. We distinguish, then, the system of rights actually 
maintained and obligations actually enforced by legal 
sanctions (‘Recht^ or ^jus’) from the system of relations 
and obligations which should he maintained by such sanctions 

NatuiTecht ’) ; and we hold that those actions or omissions 
should be made obligations which, when made obligations, 
serve a certain moral end ; that this e^id is the ground or 
justification or rationale of legal obltgation ;..and that thus 
we obtain a- general rule, of both positive and negative ap- 
plication, in regard to the proper matter or content of legal 
obligation. For since tile end consists in action proceeding 
from a certain disposition, and since action done fi*om appre- 
hension of legal consequences does not proceed from that 
dis^position, no action should be e*ujoinod or prohibited by 
law of which the injunction or prohibition interferes with 
actions proceeding from that dispojrl^ion, and every action 
should be so enjoined of which the performance is found to 
produce conditions favourable to action proceeding from that 
disposition, and of which the legal injunction does not inter- 
fere with such action. 

17. Does this general rule give any real guidance in the 
difficulties which practically, arise in regard to the province 
of law — as to wdiat should be required by law, and what left 
to the inclination gf individuals ?/ What cases are there or 
liave there been of enactments v/hich on this principle we 
can pronounce wrong ‘P Have; tempts ever been made by 
law to enforce acts as virtuous which lose their virtue when 
done under fear of legal penalties P It would be difficult, no* 
doubt, to find instances,of attempts to enforce by law actions 
of which we should say that the value lies in the disposition 
from which they are done, actions, e.g. of disinterested 
kindnessj^ because the clear conception of virtue as de- 
pending not on outward results, but on disposition, is but 
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slowly arrived at, and has never been reflected in law. But 
without any strictly moral object at all, laws have been made 
/hich check the development of the moral disposition, 
fhis has been done (a) by legal requirements of religious 
observance and profession of belief, which have tended to 
vitiate the religious source of morality ; (6) by prohibitions 
and restraints, unnecessary, or which have ceased to be 
necessary, for maintaining the social conditions of the moral 
life, and which interfere with the growth of self-reliance, 
with. the formation of a manly conscience and sense of moral 
dignity, — in short, with the moral autonomy which is the 
condition of the highest goodness ; (c) by legal institutions 
which tal^e away the occasion for the exercise of certain 
moral virtues (e.g. the Poor-law which takes away the oc- 
casion for the exercise of parental forethought, filial reverence, 
and neighbourly kin^ncjss). 

18. Laws Qf this kuid have often been objected to on the 
strength of a one-si«led view of the function^ gf laws; the 
view, viz., that its only business^ is to pvevent interference 
with the liberty of the individutil. And this view has 
gained undue favour on account of the real reforms to which 
it has led. The laws which it has liel^Ded to get rid of were 
really mischievous, but mischievous for f«rthcr reasons than 
those conceived of l^>y the supporters of this theory. Having 
done its work, th(i tkai?rjinpw tends to become obstructive, 
because in fact advancing civilisation brings with it more 
and more interference with tlif liberty of the individual to 
do as he likes, and this theory aflbrds a reason for resisting 
all positive reforms, all reforms which involve an action of 
the state in the way of promoting conditions favourable to^ 
moral life. It is one thing to ^ay that the state in promot- 
ing these conditions must take care not to defeat its true 
end by narrowing the region w^hin which the spontaneity 
and disinterestedness of# true morality can* have play; 
another thing to say that it^has no moral end to serve at all, 
and that it goes beyond its province when it seeks to do 
■ more than secure the individual from violent interference by 
other individuals. The true ground^ of objection to ‘ paternal 
government ^ is not thjft it violates the ‘ laissez faire * 
principle and conceives that its office is to make people 
good, to promote morality, but that it rests on a misconcep- 
tion of morality. The#real function of governmeifk being to 
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maintain conditions of life in which morality shall l»e 
possible, and morality consisting in the disinterested per 
fonnauee of seU-iin posed duties, ^paternal government^ does 
its best to make it impossible by narrowing the room for 
the self-imposition of duties and for the play of disinterested 
motives. 

19. The question before us, then, is, In what ways and 
how far do the main obligations enforced and rights main- 
tained by law in all civilised societies contribute to the moral 
end described; viz. to establish those conditions of life in 
which a true, i.e. a disinterested or unselfish iriorality shall 
be p( .ssible '? The answer to this question will be a theory of 
the ‘jus natnrm’ ; i.e. it will explain how far positive law is 
what it shijiild be, and what is the ground of the duty to 
obtT it ; in other words, of political obligation. There are 
two things from wliicli such a theory must be distinguished. 
(1) It is not an inquiry into the process by whicli actual 
law came to be what it is; nor (2) is it an inquiry how far 
actual law corresp„onds to^and is d(?rived from the exercise 
of certain original or iiatni*al rights. (1) It is not the 
former, been use fhe process by which the law of any nation 
and the law in which civilised nations agree has come to 
be .'vliat it is, has not bemi deterinj-iied by reference to tliat 
end to which we hold that, law ought to be directed and 

reference to whiedi wo criticise That is to say, the 
process has not been d<}termin(*d by any such conscious 
reference on the part of the ageuds in the process.- No 
doubt a desire for social good as disl.iiict from private 
pleasure, for wliat is good on tlie whole as distinct from 
V liat i’fe gcjod for the moment, has been a necessary condition 
*of it; but (</), as an agent in the development of law, this 
has not reached the form of a concej)tion of moral good 
according to that definition of it by which the value of law 
is to be esttmateJ ; and t?>) in ]^'inging law to its present 
state it has been indisi iugiiisliably blended with purely 
selfish pa^'SLotJS and with the simple struggle for existence. 

20. (2) A trmi theory of ‘jus naturm,^ a rationale of law- 
or ideal of what it should be, is not to be had by inquiring 
bow far actual law corresponds and is derived from, the 
exercise of ccilain original or natural rights, if that is taken 
to mean that we know, or can ascertain, what rights are 
natural ok grounds distinct from th 4 )se on 'v^iich we deter- 
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mine what laws are justifiable, and that then we can proceed 
to ascertain what laws are justifiable by deduction from 
such rights. ‘ Natural rights,* so far as there are such things, 
are. themselves relative to the moral end to which perfect 
law is relative. A law is not good because it enforces 
^ natural rights,’ but because it contributes to the realisation 
of a certain end. We only discover what rights are natural 
by considering what powers must be secured to a man in 
order to the attainment of this end. These powers a perfect 
law will* 'secure to their full extent. Tlius the consideration 
of what rights ^are ‘natural’ (in the only legitimate sense) 
and the consideration what laws are justifiable form one and 
the same process, each presupposing a conception of the 
moral vocation of man. 

21. The doctrine here asserted, that all rights are relative 
to moral ends or deities, must not be confused with the 
ordinary siatl'ment that every right implies a duty, or that 
rights and duties are correlative. This of coyrse is true in 
the sense that possession of a right by-^any person both 
implies an obligation on the part* of someone else, and is 
conditional upon the recognition of certain obligations on 
the part of the person possessing it. But what is meant is 
something different, vizff that the claifn or right of the 
individual to have c^^rtain powers secured to him by society, 
and the counter-claiw.^.)f®so^uoty to exercise certain powers 
over the individuaJ, aliho rest on the fact that these powers 
are necessary to the fulfilment man’s vocation as a moral 
being, to an effectual sell-devotion to the work of developing 
the perfect character in himself and others. 

22. This’ however, is not the ground on which the claim . 
in question has generally beei\ asserted. Apart from the 
utilitarian theory, which first began to be applied politically 
by Hume, the ordinary of justifying the civil rights of 
individuals (i.e. the powers secured to them by law as 
against each other), as well ijs the rights of the state against 
individuals (i.e. the powers which, with the general approval 
‘of society, it exercises against them), has been to deduce 
them from certain supposed prior rights, called natural rights. 
In the exercise of these natural rigl^ts, it has been supposed, 
men with a view to their general interest established political 
society. From that establishment is derived both the system 
of rights and •obligations maintained by law as* between 
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man and man, and the riglft of the state to the snb- 
mission of its subjects. Tf the question, then, is raised, 
why I ought to respect the legal rights of my neighbours, 
to pay taxes, or have my children vaccinated, serve in the 
army if the state requires it, and generally submit to the 
law, the answer according to this theory will be that if I 
fail to do so, I shall directly or indirectly be violating the 
natural rights of other men ; directly in those cases where 
the legal rights of my neighbours are also natural rights, as 
they very well may be (e.g. rights of liberty or /personal 
safety) ; indirectly where this is not the ^case, because, 
although the rights of the state itself are not natural, and 
many rights exercised by individuals would not only not be 
secured but would not exist at all but for legal enactment, 
yet the state itself results from a covenant which originally, 
in the exercise of their natural right s,^nien made with each 
other, and to wdiich all born undei* the staie and sharing 
the advantages derived from it must be eonsidc'red parties. 
There is a naturskl right, therefore, on the part of eacli 
member of a state to have this compact observed, with a cor- 
responding obligation to observe it; and this natural right 
of all is violated by any individual who refuses to obey the 
law of the state cr to respect the*rig]its, not in themselves 
natural, which the state col^fe^s on individuals. 

23. This, on the whole, was tht*fo«kv in which the ground 
of political obligation, the justification of established rights, 
was presented throughout Jhe seventeenth century, jlnd in 
the eighteentli till the rise of the ‘ utilitarian ’ theory of 
obligation. Special adaptations of it were made by TIobbes 
, and otliers. In Hobbes, perhaps (of wliom more later), may 
be found an effort to lit ap aiiticipiation of the utilitarian 
theory of political obligation into the received theory which 
tracecl politmal obligation^by me^is of the supposition of a 
primitive contract, to an origin tin natural right. But in 
him as much as anyone the language and framework of 
the theory of compact is retained, even if an alien doctrine 
may be read between the lines. Of the utilitarian theory of 
political obligation rnor^ shall be said later. It may be pre- 
sented in a Jbrm in whiijh it would scarcely be distinguishable 
from the doctrine just now stated, the doctrine, viz., that 
the ground of political obligation, the reason why certain 
powers should be recognised as belonging t€> the state and 
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certain other powers as secured by the state to individuals, 
lies in the fact that these powers are necessary to the fulfil- 
ment of man’s vocation as a moral being, to an effectual self- 
devotion to the work of developing the perfect character in 
himself and others. Utilitarianism proper, however, recog- 
nises no vocation of man but the attainment of pleasure and 
avoidance' of pain. The only reason why civil rights should 
be respected — the only justification of them — according to it, 
would be that more pleasure is attained or pain avoided by 
the general respect for them ; the ground of our conscious- 
ness that we (flight to respect them, in other words their 
ultimate sanction, is the fear of what the consequences would 
be if we did not. This theory and that which I deem true 
have one negative point in common. They do not seek the 
ground of actual rights in a prior natural right, but in an end 
to which the maintenance of the rights contributes. They 
avoid the mistitke of identifying the inquiry into the ultimate 
justifiability of actual rights with the question whether there 
is a prior right to the possession of them.*^ The right to the 
possession of them, if properly so called, would not be a mere 
power, but a power recognised by a society as one which 
should exist. This recogniiion of a power, in some way or 
other, as that which shoifld be, is always tiecessary to render 
it a right. Therefove when we had shown that the rights 
exercised in political ^ociet^ were derived from prior ‘ natural * 
rights, a question would still remain as to the ground of those 
natural rights. We should ha^e to ask why certain powers 
were recognised as powers which should be exercised, and 
thus became these natural rights. 

24. Thus, though it may be possible and useful to show . 
how the more seemingly artific^ial rights are derived from 
rights more simple and eleintmtary, how the rights esta- 
blislied by law in a politi?^! soci(^ify are djerived^ from rights 
that may be called natural,* not in the sense of being prior to 
society, but in the sense of, being prior to the existence of 
a society governed by written law or a recognised sovereign, 
still such derivation is no justification of them. It is no 
answer to the question wh^ they shoujd be respected ; because 
this question remains to be asked^in regard to the most 
primitive rights themselves. Political or civil rights, then, 
are not to be explained by derivation from natural rights, 
but in regard to both p6litical^aiid natural rights, in*any sense 
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in which there can be truly said'to be natural rights, the qnes^ 
tion has to bo aslct'd, how it is that certain powers are recog- 
nised by men in tlieir intercourse with each ’other’as powers 
that should be exorcised, or of which the possible exercise 
should be securc'd. 

25. I have tried to show* in lectures on morals that the 
conception expressed by the ‘should be* is not' identical 
with the conce[)tion of a right possessed by some man or 
men, but one from which the latter conception is deinved. 
It is, or implies on the part of whoever is capable-^f it, the 
conception of an ideal, unattained conditioij of himself, as 
an absolute end. Without this conception the recognition 
of a power as a right would he impossible. A power on the 
part of anyone is so recognised by otiiers, as one which 
should be exercised, when these others rc^gnrd it as in some 
way a means to that ideal good of themselves which they 
alike conctnve : and the posst'ssor bf the potver comes to 
regard it as right through consciousness of its being thus 
recognised as coi^ributory to a good in wliich he too is 
inten^sted. No one therefore can have a right except (1) as 
a member of a^soeiery, and (2) of a society in whicli some 
common good is recognised by the members of the society 
as ‘their own idetA good, as that ^vhich should be for each 
of them. The capacity for being determined by a good so 
recognised is wliat constitutes- fei^WHiality in the ethical 
sense ; and for tliis nnison there is truth in saying that only 
among persons, in tlie ethh^al sense, can there come’ to be 
rights ; (which is quite compatible with the fact that the 
logical diseiitanghnneut of the conception of rights precedes 
tliLit of the coii('(*plion of the legal person j and that the 
conception of the moral pyrson, in its abstract and logical 
forin^ is not arrived at till after tliat of the legal person). 

Converhyly, everyone (y.pabie being d(‘tennined by the 
conception of a common good as^liis own ideal good, as that 
wliich unconditionally should, be (of being in that sense 
an end to hims(3lf), in other words, every moral person, is 
capable of rights ; i.e. of bearing his part in a society iii 
which the free exercise of his jiowers is secured to e^h 
member through the ijecognithm* by each of the others as 
entitled to the same freedom with himself. To say that he 
is capable of rights, is to say that he ought to have them, in 
that senSe of ‘ ought * in which it «»xpresscs« the relation of 
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man to an end conceived as absolutely good, to an end 
which, whether desired or no, is conceived as intrinsically 
desirable.’ The moral capacity implies a consciousness on 
the. part of the subject of the capacity lliat its realisation is 
an end desirable in itself, and rights are the condition of 
realising it. Only through the possession of riglits can the 
power of * the individual freely to make a common good his 
own have reality given to it. Rights are what may be called 
the negative realisation of this power. That is, tliey realise 
it in.thdsSense of providing fur its free exercise, of securing 
the treatment of one man by another as equ:illy free with 
himself, but tfiey do not realise it j)dsilively, because their 
possession does not imply that in any active way the indivi- 
dual makes a coTnmoii good his own. The possession of 
them, however, is the condition of this positive reallsntion 
of the inoj-al capacity, and they ought to be possessed because 
this end (in sense tfxplained) ought to be attained. 

26. Hence on the pjirt of every person (‘ person ^ in the 

moral sense explained) the claim, more orJess artieuhite and 
reflected on, to rights on his own* part is co-ordinate with 
his recognition of rights on the part of other’s. The capacity 
to conceive a common good as one’s ovfn, and to regulate the 
exercise of one’s powers fey ivd'erence to i# good which others 
recognise, carri(‘s with it tha consciousness that powers 
should he so exeroi.sy<]^ whjrdi means that there should be 
rights, that po^^ers should be regulated by mutual recogni- 
tion.* Tin ‘re ought to be rights, because tbo uioral person- 
ality, — the capacity on the 2)art of an individual for making 
a common good his own, — ought to he developed; and it is 
developed flirough rights; i.e. through the recognition by 
members of a society ol‘ j)Owers in each otlujr contributory 
to a common good, and the regulation of those powers by 
that recognition. . ^ 

27. In saying that on\" among ‘ persons ’ can there come 
to be rights, and that ever^ ‘person’ should have rights, I 
have been careful to explain that I use ‘ person ’ in tlie 
moral, not merely in the legal, sense. In dbaling, then, with 
such phrases as ‘jura personarum ’ and ‘ personal rights,’ we 


must keep in view the ‘ditfercnce* between the legal and 
ethical sense of the proposition that all rights are personal, 
or subsist as between pei*sons. In the legal sense, so far as 
it is true, — aqii it is sa only if ‘person ’ is used in the sejise 
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of Roman law, — it is an identical proposition. A person 
means a subject of rights and nothing more. . Legal person- 
ality is derived from the possession of right, not vice versa. 
Like other identical propositions, its use is to bring out and 
emphasise in the predicate what is included in the under- 
stood connotation of the subject ; to remind us that when we 
speak of rights we imply the existence of parties, irt English 
phraseology, capable of suing and being sued. In the ethical 
sense, it means that rights are derived from the possession 
of personality as == a rational will (i.e. the capacity which 
man possesses of being determined to action by the concep- 
tion of such a perfection of his being as involves the perfec- 
tion of a society in which he lives), in the sense (a) that 
only among beings possessed of rational will can there come 
to be rights, (6) that they fulfil their idea, or are justifiable, 
or such rights as should be rights, as contributing to 
the realisation of a rational will. Tfc is imj;>Gttant to bear 
this distinction in mind in order that the proposition in its 
ethical sense, whroh can staaid on its own merits, may not 
derive apparent confirmafion from a juristic truism. 

28. The moral idea of personality is constantly tending to 
affect the legal conception of the relation between rights and 
persons. Thus tlfe ^ jura persona^rum,^ which properly = 
either rights arising out of ^ status,’ or rights wliich not only 
(like all rights) reside in soraeoge tiawng a legal status and 
are avjiilahle agninst others having a legal status, but are 
exercised over, or in respect^of, someone possessed of’ such 
status (e.g. a wife or a servant), come to be understood as 
rights derived from the human personality or belonging to 
.man as man. It is with some such meaning that English 
writers on law speak of riglits to life and liberty as personal 
rights. The expression might seem pleonastic, sinc(i no right 
can exist excjL^pt as^belongijjg to a^erson in the legal sense. 
They do not use the phrase eith®* pleonastically or in the 
sense of the Roman lawyers’ ‘ 3 \ira person arum ’ above, but 
in the sense that these rights are immediaiely derived from, 
or necessarily attach to, the human personality in whatever 
that personality is supposed to consist. There is no doubt, 
however, that historicall;^' the conception of the moral person, 
in any abstract form, is not arrived at till after that of the 
legal person has been thus disentangled and formulated ; and 
further th?Lt the abstract concej)tion the legal person, aa 
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tlie snstainer of rights, is not arrived at till long after rights 
have bedn actually recognised and established. But the dis- 
entanglement or abstract formulation of the conception of 
moral personality is quite a different thing from the action 
of the consciousness in which personality consists. 

29. The capacity, then, on the part of the individual of 
conceiving a good as the same for himself and others, and of 
being determined to action by that conception, is the foundation 
of rights ; and rights are the conditioTi of that capacity being 
realised. No right is justifiable or should be a right except 
on the ground that directly or indirectly it serves this pur- 
pose. Conversely every power sliould be a right, i.e. society 
should secure to the individual every power, that is necessary 
for realising this capacity. Claims to such powers as are 
directly necessary to a man’s acting as a moral person at all' 
— acting under the conception of a good as the same for 
self and others — may b« called in a S 2 )ecial sense personal 
rights (though they will include more than Stephen includes 
under that designation) ; they may also be if we avoid 

misconceptions connected with these terms, ‘ innate ’ or 
•* natural ’ rights. They are thus distinguished from others 
which are (1) only indirectly necessary ^^o the end stated, or 
(2) are so only under special conditions of society; as well as 
from claims which rest merely on legal enactment and might 
cease to be enforc(?(J wiy.iout any violation of the ‘jus 
naturce.’ 

30: The objection to calling thorn ‘innate’ or ‘ natural,’ 
when once it is admitted on the one side that rights are not 
arbitrary creations of law or custom but that there arc certain 
powers which ought to be secured as rights, on the -other 
hand that there are no rights antecedent to society, none 
that men brought with them info a society which they con- 
tracted to form, is mainly one of words. They are ‘ innate ’ 
or ‘naiural ’ in the same sel^se in ^'yllich aedbrdin^to Aristotle 
the state is natural ; not in the sense that they acUially exist 
when a inan is born and tlial they have actually existed a*3 
long as the human race, but that they arise® out of, and are 
necessary for the fulfilment of, a moral capacity without which 
a man would not be a inaif. There cfinnot be innate rights 
in any other sense than that in whiclr there are innate duties, 
of which, however, much less has been heard. Because a group 
of beings are cjipable e^ch of conceiving an absolute good of 
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himself and of conceiving it to be good for himself as identical 
with, and because identical with, the good of the rest of the 
group, there arises for each a consciousness that the common 
good should bo the object of action, i.e. a duty, and a claim 
in each to a power of action that shall be at once secured and 
regulated by the consciousness of a common good on the 
part of the rest, i.e. a right. There is no ground* for saying 
tluit the right arises out of a primary human capacity, and is 
thus ‘ innate/ which does not apply equally to the duty. 

ol. TJie dissociation of innate rights from innate 
duties has gone along with the delusion that such rights 
existed apart from society. Men wore supposed to have 
existed in a state of nature, which was not a state of society, 
but in which certain rights attached to them as individuals, 
and then to have formed societies by contract or covenant. 
Society having been formed, certain other rights arose 
through positive enactment ; but nmio of thofee, it was held, 
could interfere with the natural rights Avhich belonged to 
men anteci^Icr-t^r to the social contract or survived it. 

Such a theory can only be stated by ini application to an 
imaginary slat^^ of things, prior to the formation of societies 
as regulated by custfoin or law, of terms that have no mean- 
ing except in reljvfion to such sockties. ^ Natural right,* as 
= right in a state of nature which is not a state of society, 
is a contradiction. TJiere can be right without a con- 
sciousness of common interest on the part of members of a 
society. Witlujut this there might be certain powers* on the 
part of individuals, but no recognition of these powers 
others as powers of which they allow the exercise; nor any 
claim to such recognition ; and without this tecognition or 
claim to recogiiitir)ii there can be no right. 
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82. Spinoza is aware of this. In the Tractatus PoUtici. 

• ^ 

II. 4, he says, ^ Per jus itaqne naturw^mtelligo . . . ipsam 

natura 3 potontiain.’ . . . ^Quicquid unusquisque homo ex 
legibus suae naturae agit, id summo naturae jure agit, tantum- 
que in naturam habet juris, quantum potentia valet.’ If 
only, seeing that the jus naturae’ was mere ‘potentia,’ he 
had denied thTtt it was ‘‘jus ’ at all, he would have been on 
the right track. Instead of that, however, he treats it as 
properly ‘jus,’ and consistently with this x'i^^ards all ‘ jus 
as mere ‘potentia’: nor is any ‘jus humanuin ’ according 
to him guided by or the ]3roduct of reason. It arises, in 
modern phrase, out of the ‘ struggle* for existence.’ As 
Spinoza says, ‘ homines mfigis cmca cupidibate quam ratioYie 
ducuntur ; ac proiude homiuum natural is potentia sive jus non 
ratione, sed quocuinqwe ajfpejiitu quo ad agendum dclermi- 
nantur, quoque se coiiservare conantiir, definiri debet ’ (II. 5). 
The ‘jils civile’ is simply the resylt of the conflict of natural 
powers, which = natural rights, which arises from the effort 
of every hian to gi atify his passions and ‘ suum esse conser- 
vare.’ Man is simply a ‘ pars naturae,’ the most crafty of the 
animals. ‘ Quatenus homines ira, invidia aut aliqiio odii 
affectu conflictantur, eatenus diverse traliuntur et invicem 
contrarii sunt, et prop terea eo plus ^imendi,jquo plus possunt, 
magisque callidi et astuti Amt, quam reliqua animalia ; et 
quia homines utplurimum his^affectibus natura suntobnoxii, 
Bunt ergo homines ex natura hostes ’ (II. 14). Universal 
hostility means universal fear, and fear means w^eaknoss. It 
follows that in the state of nature there is nothing lit to be 
called ‘potentia’ or conse'^uently ‘jAs’; ‘atque adeo con- 
cludimus jus naturae vix posse concipi nisi ubi homines jura 
habent communia, qui simul terras, quas habitare et colere 
possunt, sibi viigdicare, s«seque punire, vimque omnein repel- 
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lere et ex communi omiiiiim sententia vivere possiint. Nam 
(per art. 13 hujus cap.) quo plnros in unum aic conveniunt, eo 
omnes simul plus juris liabont * (15). The collective body, i.e., 
lias more ^ jus in naturain,’ i.e. ^potontiam/ than any indivi- 
dual could have singly (13). In the advantage of this in- 
creased ‘ jus in naturam * the individual shares. On the other 
hand (16), ‘Ubi homines jura commuiiia habent’ omneSviue 
una veluti mente ducuntur, certum est (per art. 13 hujus 
cap.) eorum unumquemque tanto minus habere juris, quanto 
reliqui siinul ipso potentiores sunt, hoc est, ilium. revera jus 
nullum in naturam habere prajter id, quod ipsi commune 
concedit jus. CeterUm quicquid ex communi consensu ipsi 
imperatur, teneri exsequi vel (per art. 4 hujus c;ip.) jure ad 
id cogi.* This ‘jus’ by which the individual’s actions are 
now to be regulated, is still simply ‘ potentia.’ ‘ Hoc jus, 
quod multitudinis potentia detinitur iinperium appellari 
solet ’ (17). It is not to be considereVl anything^ different from 
the ‘jus natursD.’ It is simply the ‘naturalis potentia ’ of a 
certain numbcT of men combined; ‘multitudinis qure una 
veluti mente ducitur’ (HI. 2). Thus in the ‘status civilis’ 
the ‘jus naturae’ of the individual in one sense disappears, 
in another does ndl. It disappears in the sense that the 
individual membT3r of the state has no mind to act or power 
to act against the mind of the state. Anyone who had 
such mind or power would not' be r, member of the state. 
He would be an enemy against whoso ‘ potentia ’ the state 
must measure its own. On the other hand, ‘ in statii civili,’ 
just as much as ‘ in statu natural!,’ ‘ homo ex Icgibus suss 
naturse agit sumque utilitati consulit ’ (3). He exorcises his 
^ natiiralis potentia ’ for some natural end of' satisfying his 
wants and preserving his life as he did or would do outside 
the ‘ status civilis.’ Only in the ‘ status civilis ’ these motives 
on £he part of mdividuals so far coincide as to form the 
‘ una veluti mens ’ which directi^. the ‘ multitudinis potentia.* 
According to this view, any member of a state will have 
just so much ‘jus,’ i.e. ‘potentia,’ against other members 
as the state allows him. If he can exercise any ‘jus’ or 
‘ potentia’ against another ‘ex suo ingenio,’ he is so far not 
a member of the stati and the state is so far imperfect. If 
he could exercise any ‘ jus ’ or ‘ potentia ’ against the state 
itself, there would be no state, or, which is the same, the 
state wiuld not be ‘ sui juriS|’ • 


t 



61 


. SPINOZA. 

83. Is there then no limit to the * jus * which the state 
may exercise ? With Spinoza tliis is equivalent to the ques- 
tion, is there no limit to the ‘ potentia ’ which it can 
exercise? As to this, he suj]^gests three considerations. 

(1) . Its power is weakened by any action against right 
reason, because this must weaken the ‘ animorum unio * on 
which it is founded. * Civitatis jus potentia multitudinis, 
qu 0 o una veluti raente ducitur, deterrninatur. At heec ani- 
morum unio concipi nulla ratione posset, nisi civitas id 
ipsum.maxime intendat, quod sana ratio omnibus homiiiibus 
utile esse docetj (TIL 7). 

(2) . The ‘ right’ or ‘power’ of the state depends on its 
power of affecting the ho[)es and fears of individual citizens. 

. . . ‘ Subditi oateniis non sui, sed civitatis juris siut, qua- 
tenus ejus potentiam sen minas metunnt, vel quatenus 
statum civilem amaiit (per art. 10 prmced. cap.). Ex quo 
sequitur, quod ea omnia, ad quso agenda nemo prteiniis aut 
minis induci potest, ad jura civitatis non pertjneant’ (ITT, 
8). Whatever cannot be achieved by rewards'Und threats, is 
beyond the power and therefore beyond the ‘ right ’ of the 
state. Examples are given in the same sectmn. ' 

(3) . ‘Ad civitatis jus ea minus pertinere, quec plurimi 
indignantur’ (III. 9). Sftvoritios of a cel* tain kind lead* to 
conspiracies against ^he state, and thus weaken it. ‘ Sicut 
unusquisnue civis sive^homl^ in statu naturali, sic civitas eo 
minus sui juris est, quo majorem timendi causain habet.’ 

Just so far then as there are certain things which the 
state cannot do, or by doing which it lessens its power, so 
far there’ are things which it has no ‘right ’ to do. 

84. Spinoza proceeds to consider the relation of states 
or sovereign powers to each other. Here the principle is 
simple. They are to each other as individuals in the state 
of nature, except that they will nqjb be sut^ject ^o the same 
weaknesses. ‘Nam quandlqiiidem (per art. 2 liujus cap.) 
jus suininm pr testa tis nihil ,est preeter ipsuin natura3 jus, 
sequitur uuo iinpcria ad irivicem sese habere, ^ut duo homines 
in statu naturali, excepto hoc, quod civitas sibi cavere potest, 
ne ab alia opprimatur, quod homo in statu naturali non 
potest, nimirum qni quotidie somno, ^ssepe morbo aut animi 
ffigritudine, et tandem senectute gravatur, et prseter hcec aliis 
incoramodis est obnoxiiis, a quibns civitas securam s|reddere 
potest’ (III. 11 ). In* other# words, . dum civitatoa 
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natura hostes snut. Homines enim in statu naturali hostes 
sunt.. Qui i^itur jus naturm extra civitatem retinent, hostes 
manent’ (III. 13). The ‘jura belli’ are simply the powers 
of any one state to attack or defend itself against another. 
The ‘ jura pacis/ on the other hand, do not appertain to any 
single state, but arise out of the agreement of two at least. 
They last as long as the agreement, the ‘ fcedus,’ lasts ; and 
this lasts as long as tlie fear or hope, which led to its being 
made, continues to be shared by the states which made it. 
As soon as this ceases to be the case, the agreement is 
necessarily at an end, ‘ nec dici potest, quod dole vel perfidia 
agat, propterea quod’fidem solvit, siinulatque motus vel spei 
causa sublata est, quia hasc conditio uiiicuique contraheiitium 
soqualis fnit, ut scilicet qua) priina extra mel.um esse potest, 
Bui juris esset, eoque ex sui aniini sententia utcretur, ct prav 
terea quia nemo in futurum con trahit. nisi positis pra)ceden- 
tibus circumstantiis ’ (III. 14). ’ 

35. It would seem to follow from the above that a state 
can do no wrOiig, in the sense that there are no rights that 
it can violate. The same principle is applicable to it as 
to the individual. ‘ In statu naturali non dari peccatum, 
vel si qiiis peccat,*" is sibi, non alteri peccat: . . . nihil 
absolute natura) jure prohibetur, nisi quod nemo potest’ (II. 
18). A state is to any other state, and to its subjects, as 
one individual to another ‘ in s^atu .naturali.’ A wrong, a 
‘peccatum,’ consists iu a violation by individuals of the 
‘commune decretum.’ There can be no ‘ peccare ’ on the 
part of the ‘ commune decretum ’ itself. But ‘ non id omne, 
quod jure fieri dicimus, optime fieri affirmamus. Aliud 
namque est agrum jure colere, aliud agrum Uptime colere ; 
aliud, inquam, est sese jure defeiidere, conservare, judicium 
ferre, &c., aliud sesc optime defendere, conservare, atque 
optimum judicium fcrrq; et consequenter aliud est jure 
imperare et reipublicce curani hal ere, aliud optime imperare et 
rempublicam optime gubcrnarc. Postquam itaque de jure 
cujuscuinque civitatis in genere egiriius, teuipus est, ut de 
optimo cujuscumque inq^erii statu agamus’ (V. 1). Hence 
a further consideration ‘de optimo cujusque imperii statu.’ 
This is guided by refeience to th6 ‘ finis status civilis,’ which 
is ‘pax viiccque seciiritas.’ Accordingly that is the best 
government under which men live in harmony, and of which 
the rig Ate are kept inviolatp. Where this^ is not the case, 
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the fault lies with the government, not with any ‘ suhditorum 
malitia.’ ‘ Homines enim civiles non nascuntur, sed hunt. 
Hominum prseterea naturales affectiis ubique iidcm sunt* 
(V. 2). 

The end is not fully attained where men are merely kept 
in order by fear. Such a state of things is not peace but 
merely absence of war. ‘ Pax enim non belli privatio, sed 
virtus est, quro ex animi fortitudine oritur ' ; est namque 
obsequium constans voluntas id exsequendi, quod ex communi 
civitatia decreto fieri debet * (V. 4). 

The ‘peace,^ then, which it is the end of the state to 
obtain, consists in rational virtue ; in a common mind, 
governed by desire on the part of each individual for perfec- 
tion of being in himself and others. The harmony of life, too, 
which is anoth(‘r way of expressing its (ibj(3ct, is to be under- 
stood in an equally high sense. The life spoken of is one 
‘ qusB maxime*ratione, vera mentis virtute et vita, definitur.* 

The ‘ imperium * which is to contribute to tljis. end must 
clearly be one ‘quod m altitude libera instituTt, non autem 
id, quod in multitudinem jure belfi acqniritur.* Between 
the two forms of ‘ imperium * there may be nD essential 
difference in respect of the ‘jus * which loelongs to each, but 
there is the greatest in respect of the end^f which they serve 
as well as in the meims by which they have to be maintained 
(V. 6). • • . 

86. This conclusion of Spinoza*s doctrine of the state 
does not seem really consistent with the beginning. At the 
outset, no motives are recognised in men but such as render 
them ‘natura hostes.* From the operation of these motives 
the state is supposed to result. Each individual finds that 
the war of all against all is weakness for all. Consequently 
the desire on the part of each to strengthem himself, which 
is a form of the universal eftbrt ‘ si^ura esse conseryare,* leads 
to combination, it being Idiscovorod that ‘homini nihil 
homine utilius* {Eth, IV. 18. Schol.). But we are ex- 
pressly toid that the civil state does not bring with it other 

* For the definition of ‘ fortitiido,’ cupiditatem, qua unusquisqne conatur 
066 Ethics^ 111. 59, Solid. * Oniiies %c- snuiii cfise ox solo r<itiuiiis dictamine 
tiones qufe sequunlup ex alfuctibus qui consiTvajo. Per generositatem . . . 
nd mentem referuritur, qiiiitenu!! intolli- cupiditatem qua unusquisque ex solo 
£pt, ad fortitudinem rufero, quam in rationis dictaiuino cunatur relic^uoa 
animositatem et generositatem distin- homines juvure et eibi an^citia jon* 
gno. Nam per auiniDsitatem iutelligo i^ere.’ 
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motives than those operative ‘in statn naturali.* ‘Homo 
nainqne tarn in statu naturali quam civili ex legibus sum 
natnrm npit, snmque utilitati consnlit.^ But then' it appears 
that there supervenes or may supervene on such motives 
‘constaiis voluntas id exsequendi quod ex communi civitatis 
deereto fieri debot/ and that not of a kind which seeks to 
carry out the ‘commune decrctnm’ as a means of escaping 
pain or obtaining pleasure, for it is said to arise from the 
‘ariiini fortitudo * wljich rests on reason (‘ad inentem 
refertiir quatenus intelligit ’) and includes ‘ generositas * 
defined as above. It is also said that the. true object of 
‘ imperinm ’ is ‘ vitain concorditer transigere ’ or ‘ vitam 
colere ’ in a sense of ‘ vita ’ in which it ‘ maxiine ratione 
. . . definitur/ And as the ‘imperium’ established for 
ihis end is one which ‘ multi tudo libera instituit,' it seems * 
to be implied that there is a desire f^r such an end on the 
part of the people. It is not explained liow such desires 
should arise out of the conflict of ‘natuniles potentim^ or out 
of the impulst'S^which render men ‘natura hostes.^ On the 
other hand, if the elements of tlnun alrt'ady exist in the im- 
pulses which lead to the formation of the ‘ status civilis/ the 
reasons for saying tliat men are ‘ natura hostes ^ disappear, 
and we get a different view of ‘jds/ whether ‘naturale^ or 
‘ civile,’ from that which identifies it simply 'with ‘ potentia.’ 
Some po\ver of conceiving and bt^ing kiUrested in a good as 
common, some identification of the ‘esse’ of others with 
the ‘ suum esse ’ which every man, as »Spinoza says, seeks to 
preserve and promote, must be supposed in tliOhC wlio form 
the most primitive social combinations, if these are to issue 
in a state directed to such ends and maintained by such a 
‘ constans voluntas ’ as Spinoza describes. And it is the 
interest of men in a common good, the desire on the part of 
each whiclj he thinks of /others as sharing, for a good which 
he conceives to be equally goo& for them, that transforms 
mere ‘potentia’ into what may fitly be called ‘jus,’ i.e. a 
power claiming recognition as exercised or capable of being 
exercised for the common good. 

* Certainly this is bo, if ve apply po, sunt adtequate intelligi, ad agendum 
to tlio ‘ liberd niuliitudo * tho ^lofinilion determiimtur, tumetsi ex iis necessario 
of freedom applied to the ' liber homo.* ad agendum determinetur. Namliber- 

‘lIorninemeHteuue /lAcrwmomiiinovoco, tas agendi necessitatom non tollit, Bed 
quatenus jj|\tiorie ducitnr, quia eatenus pooit ' (II. 1 1 )• 
ex causis, qua per ttoluni oius naturam^ v 
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87. If this qualification of * potentia* which alone ren- 
ders it’ ‘jus’ had been apprehended by Spinoza, he would 
have been- entitled to speak of a ‘jus naturale’ as preceding 
the ‘jus civile,’ i.e. of claims to the recognition of powers and 
the actual customary recognition of such, as exercised for a 
common good, preceding the establishment of any regular 
institutions or general laws for securing their exercise. As 
it is, the term ‘ jus naturale ^ is with him really unmeaning. 
If it means no more than ‘potentia,’ why call it ‘jus’? 

‘ Jus ’ might have a meJining distinct from that of ‘ potentia ’ 
in the sense of a power which a certain ‘ imperiura ’ enables 
one man to exercise jis against another. This is what 
Spinoza understands by ‘jus civile.’ But there is no need 
to qualify it as ‘ civile,’ unless ‘jus ’ may be employed with 
some other qualification and Avith a distinctive meaning. But 
the ‘jus naturale, \as he understands it, has no meaning 
other than that of ‘ pcfhcmtia,’ and his theory as it stands 
Avould have been more clearly expressed if instead of ‘ jus 
naturale ’ and ‘jus civile’ he had spoken ef>fdtentia’ and 
‘jus,’ explaining that the latter was a power on the part of 
one man against others, maintaimHl by means, of an ‘ im- 
perium ’ wliicli itself results from a combination of ‘powers.’ ' 
He himself in one passa^ shows a consciousness of the-im- 
propriety of speaking of ‘jus ’ except Avith reference to a 
community ; ‘jus ii\turie.^quod humani generis proprium est, 
vix posse concipi, nisi ubi homines jura habent communia, 
qui simul terras, quas habita-re^et colere possunt, sibi vindi- 
care, soseque munire, vimque omnem repellere et ex comm uni 
omnium senteiitia vivere possunt’ (II. 15). He takes no 
notice, liOAveA’^or, of any forms of community more primitive ^ 
than that of the state. The division into the ‘ status natu- 
ralis ’ and the ‘ status civilis ’ her seems to treat as exhaustive, 
and the ‘ status nafcuralis’ he regards, after the manner of 
his time, as one of pure in|^ividua1ism, of mm pie* detachment 
of man from man, or of detachment only modified by conflict. 
From su'*h a ‘ stfitus naturatis,’ lacking both the natural and 
the rational principles of social development (the natural 
principle, i.e. the interest in others arising primarily from 
family ties, and the rational principle, i.e. the power of con- 
ceiving a good consisting in the mere perfect being of the 
individual and of those in whom he is interested), no process 
could be traced to the ‘ ^atus cjvilis J The two ‘ status ’ stand 
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over against each other with an impassable gulf between. 

^ Homines civiles non nascuntur, sed hunt,’ They are so 
made^ ho seems to hold, by the action of the ‘ imperium * upon 
them. But how is the ^ imperium ’ to be made ? Men must 
first be, if not ^ civiles,* yet something very different from 
what they are in the ^ status naturalis,* between which and 
the ‘status civilis ’ Spinoza recognises no middle ’term, be- 
fore any ‘ imperium * which could render them ‘ civiles * could 
be possible. 

38 . The cardinal error of Spinoza’s ‘ Politik * is tlje ad- 
mission of the possibility of a right in the individual apart 
from life in society, ayart from the recognition by members 
of a society of a correlative claim upon and duty to each 
other, as all interested in one and the same good. The error 
was the error of his time, but with Spinoza it was confirmed 
by his rejection of final causes. The, true conception of 
‘right* depends on the conception of' the individual as being 
what he really is in virtue of a function which he has to fulfil 
relatively to Uncertain end, that end being the common well- 
being of a society. A ‘vight * is an ideal attribute (‘ ideal * 
in the sense, of n,ot being sensibly verifiable, not reducible to 
any perceivable fact or facts) which the individual possesses so 
far‘^is this functi<?n is in some measure freely fulfilled by 
him — i.e. fulfilled with rc^ference to or for the sake of the 
end — and so far as the ability to ^ilfil /d is secured to him 
through its being recognised by the society as properly belong- 
ing to him. The essence of, right lies in its being not simply 
a powvr producing sensible effects, but a power relative to an 
insensible function and belonging to individuals only in so far 
as each recognises that function in himself and others. It 
is not in so far as I can do this or that, that I have a right to 
do this or that, but so far atf I recognise myself and am re- 
coirnised by others as able to do this or that for the sake 
of acommo7\ good, or so far as in (the consciousness of myself 
and others I have a function relative to this end. Spinoza, 
however, objects to regard anytliing as determined by relation 
to a final cause. He was not disposed therefore to regard indi- 
viduals as being what they are in virtue of functions relative 
to the life of society, still less atP being what they are in 
virtue of the recognition by each of such functions in him- 
self and otlnTs. He looked upon man, like everything else in 
nature, a/ determined by material ajrid efficient causes, and 
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as himself a material and efficient cause. But as such he 
has no ‘ rights ’ or ‘ duties/ but only ‘ powers.’ 

39. It Was because Plato and Aristotle conceived the life 
of the TToXis BO clearly as the ri\o9 of the individual, relation 
to which makes him what he is — the relation in the case of 
the tto\It7js proper being a conscious or recognised relation 
— that they laid the foundation for all true theory of 
‘rights.’ It is true that they have not even a word for 
‘rights.’ The claims which in modern times have been 
advanced on behalf of the individual against the state under 
the designation ‘natural rights’ are most alien from their 
way of thinking. But in saying tlflit the iroXis was a 
‘natural’ institution and that man was (j^vaei ttoXltlkos, 
Aristotle, according to the sense which he attaclied to 
was assorting the doctrine of ‘ natural rights ’ in the only 
sense in which it is true. lie regards the state (TroXty) as a 
society of which the lite is maintained by what its members 
do for the sake of maintaining it, by function^ consciously 
fulfilled with reference to that end, and wdiicLr^in that sense 
imposes duties ; and at the same time as a society from 
which its members derive the ability, tliisough education 
and protection, to fulfil their several lunctions, and which 
in that sense confers riglits. It is tlius*that the 
fi6rs')(si rov dp'^SLv ^al rov dp')(B(^0ai, IMan, being (pva-Ei 
TToXtTT/y, — being alrAidy ki /ospect of capacities and ten- 
dencies a member of sucH a society, existing only in 
KOLvwvlai which contain its elements, — has ‘ naturally ’ the 
correlative duties and rights wliicli the state imposes and 
confers. ' Pni/'tically it is only th.e Greek man that Aristotle 
regards as ^v(tel ttoXLttjs^ but the Greek conception of 
citizenship once established was applicable to all men capable 
of a common interest. This way of conceiving the case, 
however, depends on Ihe ‘ teleological ’ view of man and the 
forms of society in which h> is found to live, i.e. on the view 
of men as being what they are in virtue of n on-sensible 
functions, and of certain forms of life determined by relation 
to more perfect forms which they have the capacity or ten- 
dency to become. 

40. Spinoza, like Bac&n, found the assumption of ends 
which things were meant to fulfil fn the way of accurate 
inquiry into what things are (materially) and do. He held 
Plato and ArisJ^tle cheap as cqmpared with Democritus and 
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Epicurus {Epist, LX. 13). Accordingly he considers tlie 
individual apart from his vocation as a member of society, 
the state apart from its office as enabling the individual to 
fulfil that vocation. Each, so considered, is merely a vehicle 
of so much power (natural force). On the other hand, he 
recognises a difference between a higher and lower, a better 
and worse, state of civil society, and a possibility of seeking 
the better state because it is understood to be better. And 
this is to admit the possibility of the course of human 
affairs being affected by the conception of a final cause. It 
is characteristic of Spinoza that while he never departs from 
the princiide ‘ homo* natune pars,’ he ascril)es to him the 
faculty of understanding the order of nature, and of con- 
forming to it or obeying it in a new way on account of 
that understanding. In other words, he recognised tlie 
distinction called by Kant the distinction between determi- 
nation according to law and determination acc^ording to the 
consciousness of law; tlumgh in his desire to assert the 
necessity of t*ach kind of determination ho tends to disguise 
the distinction and to inhere the fact that, if rational deter- 
mination (or the determination by a conception of a law) is 
a part of nature, it is so in quite a different sense from 
determination merely according to laws of nature. As he 
puts it, the clear underBt;^<i]ding that yve are parts of nature, 
and of our position in the nnivi^*rse r/f things, will yield a 
new character. We shall only then desire what is ordained 
for us and shall find rest ii\ the truth, in the knowledge of 
what is necessary. This he regards as the highest state of 
the individual, and the desire to attain it he evidently con- 
siders the supreme motive by which the individual should 
be governed. The analogue in political life to this highest 
state of the individual is the direction of the * imperium ’ 
by a* ‘ libera multitude ’ to the attainment of * pax vitseque 
Bocuritas’ *in the high sense v^hich he attaches to those 
words in Tract, Pol. cap. V.* 


* Cp. Eih. IV. Apppudir, xxxii, 
* Ea quae nobis eroniunt contra id, 
quod nostra? utilitatis ratio postulat, 
OF'quo ammo feremus, fli conscii simus 
LOS functoB noBtro officio J^iisso, ot 
potentiam, quam habenius, non potuiase 
Be ec usque extendere, ut eadem vitare 
possenius, /osque part^om totius naturae 
ease, cigus ordiuuin soquimur. QuckI 


dare et distincte intelligamus, pars 
ilia nostri, quae intelligentia definitur, 
hoc P8t, pars molior nowtri, in eo plane 
ac<faiebcot et in ea acqiiioscentia perse- 
veraro conabitur. Nam quatenus in- 
tolligimus, nihil appetere nisi id, quod 
necessarium est, nec absolute nisi in 
yens acquicscore possum us ; adeoque 
quatef^isnsec rect^ntelligimus, eateniu 
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41 . .The conclusion, then, is that Spinoza did really, 
though not explicitly, believe in a final cause deter mining 
human life. That is to say, he held that the conception of 
an end consisting in the greater perfection of life on the 
part of the individual and the community might, and to 
some extent did, determine the life of the individual and the 
community. He would have said no doubt that this end, 
like every good, existed only in our consciousness ; that it was 
‘ nihil positivum in rebus in se consideratis * {Ethics ^ IV. 
Preface) ; but an existence of the end in human conscious- 
ness, determining human action, is a ^sufficiently real exist- 
ence, without being ^ positivum in rebus.’ But he made the 
mistake of ignoring the more confused and mixed forms in 
which the conception of this end operates ; of recognising it 
only in the forms of the philosophic ^ amor Dei,’ or in the 
wisdom of tlie oxccfplipnal citizen, whom alone he would 
admit ‘ ratione diici.’ And in particular he failed to notice 
that it is the consciousness of such an end^-fo which his 
powers may be directed, that coi^stitutes the individual’s 
claim to exercise them as rights, just as it is the recognition 
of them by a society as capable of {juch •direction which 
renders them actually rigiits ; in short, that, just as accord- 
ing to him nothing is good or evil|but thinking makes it so, 
so it is only thinking that makes fl might a right, — a certain 
conception of the migdit a% relative to a social good on the 
part at once of the person or persons exercising it, and of a 
society which it affects. • 

conatus melioris partis no.stri cum quod nobis proponimus, magis magisque 
ordine totiiis iiaj.iir.e convenit.’ Kih. accedauius. . . . Deinde hornijaos p€r- 
IV. Preface . . . ‘ Per hmnm . . . in- feet lores nut hnperj^ctiores dicemus, 
telligam id, quod cerLo scimus medium quatenus ad hoc idem exemplar magis 
esse, ut ad exemplar humanai natural, %,ut minus accedunU* 
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C. HOBBES. 

42 . AlTj tLe more fruitful elements in Spijnoza^s political 
doctrine are laclcing in that of ITohhes, but the principle 
of the two theories is very much the same. Each begfins 
with the supposition of an existence of' human individuals, 
unaffected by society, and each strug^^^ling for existence 
aj^airist tlie rest, so that men are ‘ natniiv hostes.’ Each con- 
ceives "jus naturale’ as = ‘potentia naturalis.’ But Spinoza 
carries out ^his conception much more consisttuitly. He 
does not coji^der that the natural right, which is might, 
ceases to exist or beconles anything else when a multitude 
combine their iwtural rights or miglits in an ‘imperium.’ 
If the ostensible ‘imperium’ comes into collision with the 
powers of individuals, single or coihbiiied, among those who 
have hitherto been subjojt to it, and .moves the weaker, 
it ipso facto ceases to be aji ^imptfrium.’ Not having 
superior power, it no longer has superior right to the 
‘ subdili.^ It is on this principle, as we have seen, that he 
deals with the qut'stion of limitations to the right of a 
sovereign. Its riglits are limited because its powers are so. 
Exercised in certain ways and directions they defeat them- 
selves. Thus as he puts it in Epist. L. (where he points 
out his difference from Hobbes), ‘ Supremo magistratui in 
qualibet urbo noi^ plus iii^ subditos juris, quam juxta men- 
suram potestatis, qua subditum ^uperat, competere statuo.^ 
Hobbes, on the other hand, siip^ioses his sovereign power to 
have an absolute right to the submission of all its subjects, 
singly or collectively, irresj>ectively of the question of its 
actual power against them. This right he considers it to 
derive from a covenant by which* individuals, weary of the 
state of war, have agrefcd to devolve their ‘persona)/ in the 
language of Roman law, upon some individual or collection 
of indivifluals, which is hencefurwari to repregeut them, and 
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to be considered as acting with their combined powers. 
This covenant being in the nature of the case irrevocable, 
the sovereign derives from it an indefeasible right to direct 
the actions of all members of the society over which it is 
sovereign. 

43. The doctrine may be found in Leviathan, Part II., 
chapter 17. In order Ho erect such a common power as 
may be able to defend them from the invasion of foreigners 
and the injuries of one another,* men ‘ confer all their power 
and strength upon one man or upon one assembly of men,* 

. . . i.e. ^appoint one man or assembly of men to bear their 
person. . . . iTiis is more than coiii^nt and concord; it 
is a real unity of them all in one and the same person, 
made by covenant of every man with eveiy man, in such 
a manner as if every man should say to every man, ‘ I 
authorise, and give i*p my right of governing myself to this 
man or this efssembly of men, on condition that thou give up 
thy right to him and authorise all his actions in like manner.* 
This done, the multitude so united in one person is called a 
commonwealth, in Latin civitas . . .*which (to define it) is one 
person, of whose acts a groat multitude hy mutiial covemint ^ 
one with another have made theinSelves everyone the 
author, to the end he irKiy use the strength and mean^ of 
them all, as he sha^l ihink expement, for their peace and 
common defence. And «lie^ that carrieth this person is 
called sovereign, and said to have sovereign power ; and 
everyolie besides, hij subject.’ • 

44. In order to understand the form in which the 
doctrine is stated, we have to bear in mind the sense in 
which ‘persoha’ is used by the Roman lawyers, as = either • 
a complex of rights, or the subject (or possessor) of those 
rights, whether a single individdal or a corporate body. In 
this sense of the word, a man’s person is separable froin his 
individual existence as a iinin. ‘ tlnus homo sustinet pluros 
personas.* A magistrate, e.g., would be one thing in respect 
• of what he is in himself, another thing in respect of his 
'persona * or complex of rights belonging to him as a magis- 
trate, and so too a monarch. On the same principle, a 
man, remaining a man as before, might devolve his ‘ persona,’ 
the complex of his rights, on anotheit A son, when by the 
death of his father according to Roman law he was delivered 
from ‘ patria potestas * and beoame in turn head family, 
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acquired a ^persona’ which he had not before, the ‘per- 
sona ^ which had previously belonged to the father. 
Again, to tahe a modern instance, the fellows of a college, 
as a corporation, form one ^ persona,^ but each of them 
would bear other ‘persons,* if, e.g., they happened to be 
magistrates, or simply in respect of their rights as citizens. 
Thus ‘ one person ’ above = one sustainer of rights ; while 
in the second passage, . • . ‘carrieth this person,* it rather 
= the rights sustained. 

45. Hobbes expressly states that the sovereign ‘ person * 
may be an assembly of men, but the natural associations of 
the term, when the sovereign is spoken of as a person, fivour 
the development of a monarchical doctrine of sovereignty. 

Sovereign power is attained either by acquisition or 
institution. By acquisition, Avhen a man makes his children 
and their children, or a conqueror hk enemies, to submit 
under fear of death. By institution, when inch agree among 
themselves to submit to some man or assembly ‘ on confidence 
to be protected against all others.* Hobbes speaks (II. 17, 
fiid) as if there were twO ways by which a commonwealth and 
a sovereign 'defined as above could be brought into existence, 
but clearly a sovereign b}" acquisition is not a sovereign in 
the’ sense explain(*d. Ile'^does not*^ carry a person of whose 
acts a groat multitude hytiuutual covenavt one with anotluT, 
have made themselves everyone the arUthor, to the end he 
niaj^ use the strength and invans of them all, as he shall 
think expedient, for their ppace and common defences* And 
what Hobbes describes in the sequel (c. 18) are, as ho ex- 
jrcessly says, rights of sovereigns by institution ; but he seems 
tacitly to assume that every sovereign may cla'im the same, 
though he could hardlj" have supposed that the existing 
sovereignties were in their 'origin other than sovereignties 
by acquisition. 

' A commonwealth is said to instituted, when a multi- 
tude of men covenant, everyone with everyone, that to 
whatsoever man or assembly of men shall be given by the 
major part the right to represent the person of them all, 
everyone, as well he that voted for it as he that voted 
against it, shall authorise all the 'actions and judgments of 
that man or assembly (?f men, in the same manner as if they 
were his^own, to the end to live peaceably amongst them- 
selves, ahd to be protected agliiust other men ! (c. 18). Here 
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a distinction is drawn between the covenant of all with all 
to be bound by the act of the majority in appointing a sove- 
reign, and* that act of appointment itself which is not a 
covenant of all with all. The natural conclusion would be 
that it was no violation of the covenant if the majority 
afterwards transferred the sovereign power to other hands. 
But in the* sequel Hobbes expressly makes out such a trans- 
ference to be a violation of the original compact. This is an 
instance of his desire to vindicate the absolute right of a de 
facto monarch. 

46. Throughout these statements we are moving in a 
region of fiction from which Spinoza kffeps clear. Not only 
is the supposition of the devolution of wills or powers on a 
sovereign by a covenant historically a fiction (about that no 
more need be said) ; the notion of an obligation to observe 
this covenant, as distinct from a compulsion, is inconsistent 
with the supposition that there is no right other than power 
prior to the act by which the sovereign power is established. 
If there is no such right antecedent to the establishment of 
the sovereign power, neither can thfire be any after its esta- 
blishment except in the sense of a power on, the. part of in- 
dividuals winch the sovereign power eiiaWes them to exercise. 
This power, or ^jus civile/ cani^t itself belong to the 
sovereign, who enables individuals Jo exercise it. The only 
right which can belong to th^ severe ^’ii is the ‘jus natiu'ale,’ * 
consisting in the superiority ^f his power, and this right 
must be measured by the inability of the subjects to resist. 
If they can resist, the right has disappeared. In a success- 
ful resistance, then, to an ostensibly sovereign power, tliere 
can on the given supposition be no wrong done to that 
power. To say that there is, would bo a contradiction in 
terms. Is such resistance, then, a violation of the ‘jus 
civile * as between the several subject citizens ? In the 
absence of a sovereign po^|eT•, no •doubt, {he ‘jus civile’ 
(according to the view in question, which makes it depend 
on the existence of an ‘imperium’) would cease to exist. 
But then a successful resistance would simply show that 
there was no longer such a sovereign power. It would not 

» ‘The ‘jus natural© ’ is the libiTty own life* and consequently of doing 
each man hath U) use hie o\?n power ainlhing^whioh in his own judgment 
as he will himself for the preservation and reason he shall conceive to be the 
of his own nature; that is to say^f his iptoet means thereunto.' (iTev., 1. 14.) 
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itself be a violation of * jus civile,’ but simply a proof that 
the conditions of ‘jus civile’ were no longer present. It 
might at the same time be a step to re-establishing them 
if, besides being a proof that the old ‘ irnperium ’ no longer 
exists, it implied such a combination of powers as suffices to 
establish a now one. 

47. No obligation, then, as distinct from compulsion, to 
submit to an ostensibly sovereign power can consistently 
be founded on a theory according to which right either = 
simple power, or only diilors from it, in the form of ‘jus 
civile*,’ through being a power wlii(*h an ‘ irnperium ’ enables 
individuals to exerciSe as against eacdi other. Hobbes could 
not, indeed, have made out his doctrine (of the absolute 
submission to the sovereign) with any plausibility, if he had 
stated with the explicitiu‘ss of S[‘inoza that ‘jus naturale ’ 
= ‘ naturalis potentia.’ That it is co is implied in the 
account of the state of things preceding the 'establishment 
of sovereignty as one of ‘bcllum oraniuni contra omiies’ ; for 
wliore there is no recognition of a comnion good, there can 
be no right in any ctTier sense tluin power. But where 
there are no rights but natural power, no obligatory cove- 
nant can be made. ^ In order, however, to get a sovereignty, 
to* which there*' is a pj^Tpetnal '‘obligation of submission, 
Hobbes has to suppose ^ cov<*iiant of i>ll with all, preceding 
the establishment of sovereignity', ainh to the observance of 
which, therefore, there cannot bo an obligation in the sense 
that the sovereign punishes for tlie non-observaiice (the 
obligation corresponding to ‘jus civile ’ in Spinoza’s sense), 
but w’hich no one can ever be entitled to break; As the 
obligatoriness of this covenant, then, cannot be derived 
from the sovereignty which is established through it, Hobbes 
lias to ascribe it to a ‘law of nature’ which enjoins ‘that 
men perfo,rm their cove^iants made’ {Lev., 1, 15). Yet in 
the immediate sequel of this passage he says expressly, 
‘The nature of justice consisteth in the keeping of valid 
covenants, but the validity of covenants begins not but with- 
tbe constitution of a civil power, sufficient to compel men 
to keep them ; and then it is also that propriety begins.’ 
On this principle tlie covenant by which a civil power is for 
the first time constiti^ted cannot be a valid covenant. The 
men mjjking it are not in a position to make a valid cove- 
nant at all. Tbe ‘ law of hature,^ to whic^h alone Hobbes 
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can appeal according to his principles, as the source of the 
obligatoriness of .the covenant of all with all, he defines as a 
‘ precept or general rule, found out by reason, by which a 
man is forbidden to do that which is destructive of his life, 
or taketh away the means of preserving the same ; and to 
omit that by which he thinketh it may best bo preserved ’ 

(I. 14). When a law of nature, however, is said to command 
or forbid, we must not understand those terms in that sense 
which, according to Hobbes, could only be derived from 
the establishment of an ‘ imperium.^ This ’^law of nature,’ 
therefore, is merely an expression in a general form of the 
instinct by which, as Spinoza says, eve^ living creature ‘ in 
suo esse perseverare conatur,’ as guided by a calculation 
of consequences (for no meaning but this can be given to 
^reason’ according to Hobbes). The prohibition, then, by 
this law of natiu'e of ^ breach of that covenant of all with 
all, by which li sovereign powder is supposed to be established, 
can properly moan nothing more than that it ia everyone’s 
interest to adhere to iv. This, however, could only be a 
conditional prohibition, conditional* in particular, on the 
way in which the sovereign j)ower is exencised. Hobbes ^ 
trios to show that it must ihvays be for the advantage of 
all to obey it, because not it) do so hf to retum to the state* of 
universal war ; but a successful resistance to it must be vpso 
facto an establishment of •a ^new ^combined power which 
prevents the ‘bellum omnium contra omiies’ from returning. 

At any' rate, an obligation to siibmit to the established 
' imperium,’ measured by the self-interest of each in doing 
so, is quite a dillerent thing from the obliga.tion which 
Hobbes describes in terms only appropriate (according to « 
his own showing) to contracts between individuals enforced 
by a sovereign power. 

48. It would seem that Hobbes’ desire to prove all resist- 
ance to established sovereignty n^jiistifiablo leacls him to 
combine inconsistent doctrinep. He adopts the notion that 
•men are ‘ i^atura hostes,’ that ^jus naturale’ = mere power, 
be'eause it illustrates the benefit to man’s estate derived from 
the establishment of a supreme power and the effects of the 
subversion of such power oilce established, which he assumes 
to be equivalent to a return to a stateiof nature. But this 
notion does not justify the view that a rebellion, which is 
strong enough to succeod^is wroi!g. For this purpos^he has 
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to resort to the representation of the sovereign as having a 
right distinct from power, founded on a contract of all with 
all, by which sovereignty is established. This representation 
is quite alien to Spinoza, with whom sovereignty arises, it is 
true, when ‘ plures in unum conveniunt,’ but in the sense of 
combining their powers, not of contracting. But after all, 
the fiction of this contract will not serve the purpose which 
Hobbes wants it to serve. The sovereignty established by 
the contract can only have a natural right to be maintained 
inviolate, for all other right presupposes it, and capnot be 
presupposed by it. If this natural riglit means more power, 
then upon a succossfal rebellion it disappears. If it means 
anything else it must mean that there are natural rights of 
men, other than their meu’e power, which are violated by its 
subversion. But if there are such rights, there must equally 
be a possibility of collision between i the sovereign power 
and these natuiul rights, which would justify a resistance 
to it. . 

49. It may be asked whether it is worth while to examine 
the internal consistenay of a theory which turns upon what 
is admitted to.be historically a fiction, the supposition of a 
contract of all with ’‘all. There are fictions and fictions how- 
ever. The suj.positioTijthat some event took place which 
as a matter of history did not take place;,may be a way of con- 
veying an essentially trt*e conception of some moral relation 
of man. The great objection to the representation of the 
right of a sovereign powvir over subjects, and the rights of 
individuals which are enforced by this ‘imperium,’ avS having 
arisen out of a contract of all with all, is that it conveys a 
talse notion of rights. It is not merely that* the possibility 
of such a contract being made presupposes just that state of 
things — a reijime of recognised and enforced obligations— 
which it is assumed to account for. Since those who contract 
must already have rights, the i^prosoiitatiou of society with 
its obligations as formed by contract implies that individuals 
have certain rights, independently of society and of their 
functions as members of a society, which they bring with 
them to the transaction. But such rights abstracted from 
social function and recognition dould only be powers, or (ac- 
cording to Hobbes’ definition) liberties to use powers, which 
comes to the same ; i.e. they would not be rights at all j and 
from lib combination or devolution of them could any right 
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in the proper sense, anything more than a combined power, 
arise. 

60. Thus the only logical development of that separation 
of right from social duty which is implied in the doctrine of 
‘ social contract/ is that of Spinoza. Happily the doctrine 
has not been logically developed by those whose way of 
thinking has been affected by it. The reduction of political 
right — the right of the state over its subjects — to superior 
power, has not been po23ularly accepted, though the general 
conception of 7iational right seems pretty milcli to identify it 
with power. Among the enlightened, indeed, there has of 
late appeared a* tendency to adoi)t a tl^sory very like that of 
Spinoza, without the higher elements which we noticed in 
S^^inoza ; to consider all right as a power attained in that 
* struggle for existence ’ to which human ^ progress ^ is reduced. 
But for one person, v^ho, as a matter of speculation, considers 
the right of society over* him to be a disguised might, there 
are thousands who, as a matter of practice, regard their own 
right as independent of that correlation to duty without 
which it is merely a mignt. The popular effect of the notion 
that the individual brings with him into society certain rights 
which he dcrs not derive frem society, — which are other than 
claims to fulfil freely (i.e. f^r their o’frn sake)-certain functibiis 
towards society, — is |;een in the inveterate irreverence of the 
individual towards sta^e, in thte assumption that ho has 
rights against society irros 2 )octivcly of his fulfilment of any 
duties to society, that all ‘ 2 ><^'ver^that be ’are restraints upon 
his natural freedom which he may rightly defy as far as he 
safely can. 
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D. LOCKS. 

51. It was chiefly Eousseau who gave that cast to the 
docti-ine of the origin of political obligation in contract, in 
which it best lends itself to the assertion of rights apart from 
duties on the part of individuals, in opposition to the counter- 
fallacy which claims rights for the state irrespectively of its 
fulfilment of its function as securing the rights of individuals. 
It is probably true that the Conirat Social had great eflect 
on the founders of American independence, ah effect which 
appears ip* the terms of the Declaration of Independence 
and in preambles to the constitutions of some of the original 
American states. But* the essential ideas of Rousseau are 
+o be found in* Locke's Treatise of Civil Government^ which 
was probably well' known in America for half a century 
before Ruussc^aU was l\card of,*' Locke again constantly 
appeals to Hooker's first book on Eccksiastical Politt/^^ and 
Grotius^ argu(‘B in exacfly th^i srme strain, 

Hookt‘r, Grotius, Hobbes, Locke, and Rousseau only 
differ in their application of the same conception ; Viz. that 
men live first in a state of nature, subject to a law of 
nature, also (‘ailed the law of reason ; that in this state they 
are in some sense free and equal ; that ‘ finding many incon- 
veniences ’ in it they covenant with each other to establish a 

* Lof'ke, Ciifil Gorrr?intent, chap. vii. all cases that exclude him not from 

sec. 87. born with a appcabnir for protection to the law es- 

title to perti'Ct freedom, and fan un- tablislicd by it/ 

Cdntrollcti erijoyn'OTit of all the riphta ^ * ‘ l^aws huinan, of what kind BO- 

and privib'gos of iho law of nature, * ever, arc available by consent/ Hooker, 
equally W’lth any orlier man or number Ecc/. Pal, I. 10 (quoted by Locke, L c. 

of n)» n in the world, hath by nature a r-hap. xi. see. 134). ‘To ho commanded 

power not only to preserve his life, we do consent, when that society, whero- 

liberty, and estate ag.iiiist . . . other of wo ho a part, hath at any time before 

men; but to judge of and punish the (^uiRontod, without rcjvokiug the same 

breaches of tiiat law in others. . . . after by the like universal agreement.' 

There, and there only, is pfdit^cal society Hooker ; ibul. 

whe^e every o'.o of the mom hers hath • JJe jure belli et paciSf Froleg. secB. 
quitted this na ural power, resigned it 16 and 16. 
np into the hands of the oommuulty lu c 
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governnwjnt — a covenant which they are bound by the ^ law 
of nature ’ to observe — and that out of this covenant the 
obligation of submission to the ‘powers that be’ arises. 
Spinoza alone takes a different line : he does not question 
the state of nature or the origin of government in a com- 
bination of men who find the state of nature ‘ inconvenient ’ ; 
but he regards this combination as one of powers directed to 
a common end, and constituting superior force, not as a 
covenant which men are bound by the law of nature to 
observe". 

62. The common doctrine is so fuH of ambiguities that 

it readily lends itself to opposite applications. In the first 
place ‘ state of nature ’ may be understood in most different 
senses. The one idea common to all the writers who suj)pose' 
such a state to have preceded that of civil society is a 
negative one.. It was a#state which was not one of political 
society, one in which there was no civil government; i.e. 
no supreme power, exercised by a single person of plurality 
of persons, w^hich could compel obedience on the part of all 
members of a society, and was recognised as entitled to do so 
by them all, or by a sufficient number, of fhem’ to secui\. 
general obedience. But \^is it one* of society at all? Was 
it one in which men had no dealings with each other except 
in the way of one stru^glin^ to malje another serve his will 
and to got for himself whatH;he other had, or was it one 
in which there were tics of personal affection and common 
interest, and recognised obligations, between man and man? 
Evidently among those who spoke of a state of nature, there 
were very various and wavering conceptions on this point. 
They are apt to make an absolute opposition between the 
state of nature and the political state, and to represent men 
as having suddenly contracted themselves out of one into 
the other. Yet evidently the ccgitract wniild 4ia^^e been 
impossible unless society ifi a form very like that dis- 
tinctively called political had* been in existence beforehand. 
If political society is to be supposed to have originated in a 
pact at all, the difference between it and the preceding state 
of nature c&finot, with any ^plausibility, be held to have been 
much more than a difference between a society regulated by 
written law and officer’s with defined power and one regulated 
by customs and tacitly recognised authority. ^ 

63. Again, k was hel^ that in a state of nature men were 
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* free and equal/ This is maintained by Hobbes as much as 
by the founders of American independence. But if freedom 
is to be understood in the sense in which most of these writers 
seem to understand it, as a power of executing, of giving 
effect to, one’s will, the amount of frt'edom possessed in a 
state of nature, if that was a state of detachment and 
collision between individuals, must have been very small. 
Men must have been constantly thwarting each other, and 
(in the absence of that ^jus in naturam,’ as Spinoza calls it, 
which combination gives) thwarted by powers of nature. In 
such a stato those only could be free, in the ^ense supposed, 
who were not equal to the rest; who, in virtue of superioi 
power, could use the rest. But whether we suppose an even 
balance of weaknesses, in subjection to the crushing forces 
of nature, or a dominion of few over many by means of 
superior strength, in such a state of n;fture no general pact 
would be possible. No equality in freedom is possible except 
for members of a society of \vliom each recognises a good of 
the whole which is also his own, and to which the free co- 
operation of all is necej^saiy. But if such society is supposed 
- the state’of nature — and otherwise the ‘pact’ establishing 
political society would be impossible — it is already in principle 
the same as polifical society. 

54. It is not always certain whethei* the writers in ques- 
tion considered men to ^oe a<i^u{rily fil3C and equal in the 
state of nature, or only so according to the ‘law of nature,* 
which might or might not be observed. (ITohbos represents 
the freedom and equality in the state of nature as actual, and 
1 1ds shate as being for that reason ‘helium omnium contra 
omnes.’) They all, however, implicitly assume a coiisciousness 
of the law of nature iu the state of nature. It is thus not 
a law of nature in the sense in which we commonly use the 
term. It v? not.a law ac^'ordiiig to which the agents subject 
to it act necessarily but without consciousness of the law. 
It is a law of which the ag^mt subject to it has a con- 
sciousness, but one according to which he may or may not 
act; i.e. one according to which he oufjht to act. It is from 
it that tlie obligation to submission to civil government, ac- 
cording to all these writers, is derived. But in regard to 
such a law, two questiions have to be asked: firstly, how can 
the consciousness of obligation arise without recognition by 
the individual of claims on tne part^of others — social claimi 
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in some, form or other — ^hichmaybe opposed to his momen- 
tary inclinationa? and secondly, given a society of men 
capable of such a consciousness of obligation, constituting a 
law according to which the members of the society are free 
and equal, in what does it differ from a political society ? If 
these questions had been fairly considered, it must have been 
seen that the distinction between a political society and a 
state of nature, governed by such a law of nature, was un- 
tenable ; that a state of things out of which political society 
could have arisen by comj^act, must have been one in which 
the individual legarded himself as a member of a society 
which has claims on him and on wliidi he has claims, and 
that such society is already in principle a political society. 
But the ambiguity attending the conception of the law of 
nature prevented them from being considered. When the 
writers in question spoke of a law of nature, to which men in 
the state of nature were subject, they did not make it clear to 
themselves that this law, as understood by them, could not 
exist at all without there being some recognition or conscious- 
ness of it on the part of those subjcc't.to it. The designation 
of it as ‘ law of nature ’ or ^ law of God ’ helpqd to disguise the 
fact that there was no imponent of it, iti the sense in whfcJi 
a law is imposed on indi^Juals by’a politi'eal superior.* In 
the absence of such* an imponent, unless it is either a uni- 
formity in the relations of i^itural e^ints or an irresistible force 
— and it is not represented in either of these ways in juristic 
writing's — it can only mean a recognition of obligation arising 
in the consciousness of the individual from his relations to 
society. • But this not being clearly realised, it was possible 
to represent 'the law of nature as antecedent to the laws 
imposed by a political superior, without its being observed 
that this implied the antecedence of a condition of things in 
which the result supposed to he obtained through the forma- 
tion of political society — th^ cstabltshment, viz. oT reciprocal 
claims to freedom and cqualjty on the part of members of a 
society — u,lready existed. 

65. In fact, the condition of society in which it could 
properly be said to be governed by a law of nature, i.e. by 
au obligation of which there is no imponent but the con- 
sciousness of man, an ohligation of wjiich the breach is not 
punished by a political superior, is not antecedent to political 
society, but one which ^t gradiially tends to produce. It is 
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the radical fault of the theory which finds the origin of 
political society in compact, that it has to. reverse the true 
process. To account for the possibility of the compact of all 
with all, it lias to assume a society subject to a law of nature, 
prescribing the freedom and equality of all. But a society 
governed by such a law as a law of nature, i.e. with no 
impellent but man’s consciousness, would have been one 
from which p(»litical society would have been a decline, one 
in w’hich there could have been no motive to the establish- 
ment of civil government. Thus this theory must needs be 
false to itself in one of two ways. Either it is false to the 
conception of a hiw oftiature, witli its prescription of fn'cdom 
and equality, as governing the state of things prior to the 
compact by which political society is established, cnily intro- 
ducingllie law of uaturo as tlie ground of the obligatoriness 
of that compact, but treating th(‘ stat« of nature as one of 
universal vrar in which no reciprocal claims of any sort were 
recognised, (so Hobbes) ; or just so far as it lealises the concep- 
tion of a society governed by a law of nature, as equivalent 
to that spontaneous reci»*gnition by each of the claims of all 
^hers, witlu)ut .vhieh the covenant of all with all is in fact 
unaccountable, it do^^s away with any appearance of necessity 
for the transitioi? from the state otMiature to that of political 
society and lends to repre.-^ent the latter as a decline from 
the former. Tliis result U seen in Koii^seau ; but to a great 
extent Bonsst^au liad been antieipatc'd by Locke. The broad 
diflerences between Locke a^id llobbe^s iii their development 
of the common doctrine, are (1) Unit Locke denies that the 
pt^ate of nature is a shite of war, and (2) that Locke dis- 
tinguishes the act by which political society fs established 
from that by which the government, legislative and executive, 
is established, end is coiisiVjuently able to distinguish the 
dissolution ^of the political society from tlie dissolution of 
the governineut (Civ, (Joih Chapter XIX. § 211). 

oG. The ‘ state of nature ’ ai^l the ‘ state of war^ ‘ are so 
far distant as a shite of peace, good-will, mutual assistance 
and preservation, and a state of enmity, malice, violence, 
and mutual destruction, are from one another. Men living 
tog(‘ther, according to reason, witfiouta common superior on 
earth with authority tu judge between them, is properly the 
stale of nature. But foi ce, a declared design of force, 
upon tlfb person of another, whei« there is no common 
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Buperior.on earth to appeal to for relief, is the state of war * 
{Civ. Gov. III. §19). In the state of nature, however, when the 
state of war has once begun, there is not the same means of 
terminating it as in civil society. 

The right of war may belong to a man, ‘ though he be in 
society and a fellow-subject,* when his person or property is 
in such immediate danger that it is impossible to appeal for 
relief to the common superior. ‘ But when the actual force 
is over, the state of war ceases between those that are in 
society . . . because there lies the remedy of a 2 >])eal for the 
past injury and to prevent future harm.’ In the state of 
nature, when the state of war has onefe begun, it continues 
until the aggressor oflers peace and reparation. The state 
of war, though n()t luojier to the state of nature, is a frequent 
incident of it, and to avoid it is one great reason of men’s 
putting themselves fnto^ society {ih, § 21). The state of 
nature is not one that is altogether over and done with. 
‘All rulers of indcijendent governments all through the 
world arc in a stjite of nature.’ I'he members of one state 
in dealing with those of another are’ in a state of nature, and 
the law of nature alone binds them. ^ For truth and keeping 
of faith belongs to men as non, and •not as Tiiembe^5'*of 
society * {Civ.Gov.il. § I^). ‘ All men aro'Tlaturally inlhat 

state and remain S(T till by their own consents they make 
themselves members cTf son*e politio society * {ih. § 15). 

57. The antithesis, as i>ut above, between the state of 
nature and the state of Avar, can •only be maintained on the 
supjjosition that the ‘law of nature’ is observed in a state of 
nature. Locke docs not explicitly state that this is the case. 
If it were so, it would not appear how the state of war 
should arise in the state of nature. But he evidently 
thought of the state of nature as one in which men recog- 
nised the law of nature, though without fujly observing it. 
He quotes with approval #from looker language which 
imjDlies that not only is the state of nature a state of 
equality, but that in it there is such consciousness of 
equality with each other on the part of men that they 
recognise ,the principle ‘ do as you would be done by * 
{Civ. Gov. II. § 5). With Ilohbes, in the supposed state of 
nature the ‘law of nature* is empluitically not observed, 
and hence it is a state of waf . As has been pointed out 
above, a ‘ law nature ^ in the sense in which thes^ writers 
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use the term, as a law which obliges but yet has no imiWTient 
in the shape of a sovereign power, is, as Locke says (§ 136), 

‘ nowhere to be found but in the minds of men * ; it can 
only have its being in the consciousness of those subject to 
it. If therefore we are to suppose a state of nature in 
which such a law of nature exists, it is more consistent to 
conceive it in Locke’s way than in that of Hobbes ; more con- 
sistent to conceive it as one in which men recognise duties 
to each other than as a ‘bellum omnium contra omnes/ 

58. As to the second point, from his own conception of 
what men are in the state of nature, and ^of the ends for 
which they found political societies, Locke derives certain 
necessary limitations of what the supreme power in a 
commonwealth may rightfully do. The prime business of 
the political society, once formed, is to establish the legis- 
lative power. This is ‘sacred and pnjtlterable, in the hands 
where the community have once placed it ’ {Civ. Gov. XT. § 
134); ‘unalterable,’ that is, as we gather from the sequel, 
by anything short of an act of the cominuiiiiy which origin* 
ally placed it in these hands. But as men in a state of 
^Jiture have ‘no arbitmry power ’ over each other (which 
must mean that according to the ‘ law of nature ’ they have 
no such power);ijo they cannot transfer any such power to 
the community nor it to the logislatilre. No legislature 
can have the right l(f desj:rri^', eif^hive, or designedly 
impoverish the subjects. And as no legislature can be 
entitled to do aiiything wdiftih the individual in the state of 
nature ’would not by the law of nature be entitled to do, so 
its great business is to declare the lasv of natiire in general 
• terms and administer it by known authorised judges. The 
state of nature, Locke seemed to tliink, would have done 
very well, but for the inconvenience of every man being 
judge in hjs ow^y case of what the law of nature requires. 
It is to remedy this inconvenUuicc by establishing (1) a 
settled law, received by common consent, (2) a known and 
indih'erent judge, (3) a power to enforce the decisions of 
such a judge, that political society is formed. 

Hence a legislature violates the ‘trust that is, put in it* 
by society unless it observes the following rules : (1) it is to 
govern ‘by promulgated established laws,’ not to be varied 
to suit particular interests; (^) these laws are to be designed 
only foiftbe good of the people ; (3) it must ^ot raise taxes 
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bnt by consent of the people through themselves or their 
deputies ; (4) it neither ^ must, nor can, transfer the power 
of making laws to anybody else, or place it anywhere but 
where the people have * {Civ. Gov. XI. § 142). 

59. Thus ‘ the legislative being only a fiduciary power 
to act for certain ends, there remains still in the people a 
supreme power to remove or alter the legislature.^ Subject 
to this ultimate ^ sovereignty ’ (a term which Locke does not 
use) of the people, the legislative is necessarily the supreme 
power, to which the executive is subordinate. An appear- 
ance to the contrary can only arise in cases where (as in 
England) the supreme executive powe^ is held by a person 
who has also a share in the legislative. Such a person may 
‘ in a very tolerable sense be called supreme.^ It is not, 
however, to him as supreme legislator which he is not, but 
only a participator ?n supreme legislation) but to him as 
supreme executor of the law that oaths of allegiance are 
taken. It is only as executing the law that he can claim 
obedience, his executive power being, like the power of the 
legislative, ‘a fiduciary trust placed in hirn^ to enforce 
obedience to law and that only (Civ. Gov. XIII. § 151). This 
distinction of the supreme power of the* people from that' of 
the supreme executive, corresponding to liTdistinction be- 
tween the act of transferring individual powers to a society 
and the subsequent a*ct b}* which ^hat society establishes a 
particular form of government, enables Locke to distinguish 
what Hobbes had confounded, the dissolution of government 
and the dissolution of political society. 

60. He gets rid of Hobbes’ notion, that because the 
‘covenant of all with all,’ by which a sovereignty is esta- 
blished, is irrevocable, therefore the government once esta- 
blished is unalterable. He conceives the original pact 
merely as an agreement to f^/ryi a civil society, which must 
indeed have a government but not necessarily always the 
same government. The pact is a transfer by individuals of 
their natural rights to a society, and can only be cancelled 
through the dissolution of the society by foreign conquest. 
The delegation by the society of legislative and executive 
powers to a person or persons is a different matter. The 
society always retains the right, aocording to Locke, of 
resuming the powers thus delegated, and must exercise the 
right in the ^vent either of the legislative being* altered, 
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(placed in different hands from those originally intepded), of 
a collision between its executive and legislative officers, or of 
a breach between different branches of the legislft-ture (when 
as in England there are such different branches), or when 
legislative and executive or either of them ^ act contrary to 
their trust.’ He thus in effect vindicates the right of revolu- 
tion, ascribing to a ‘sovereign people ’ the attributes which 
Hobbes assigned to a ‘ person,’ single or corporate, on which 
the 2^oople forming a society were supposed by an irrevocable 
act to have devolved their i)owers. In other words, he con- 
sidered the whole civil society in all cases to have the rights 
which Hobbes would Vnly have allowi^d it to possess where 
the government was not a monarchy or aristocracy but a 
democracy ; i.e. where the supreme ‘ person ’ upon which 
all devolve their several ‘2)ersoiia)’ is an ‘assembly of all 
who will come together.’ As such a/loiuocracy did not then 
exist in Eurojie, any more than it does now’, except in some 
Swiss cantons, the j^i'^ctical difference between the two 
views w’us very gn^at. Both Locke and Hobbes Avrote with 
a present political object in view, Hobbes wishing to con- 
demn the Rebellion, Locke to justify the Revolution. For 
jjractical purposes, ^iOcke's doctrine is much the better; but 
it Hobbes’ tran^ation of the irre vocableness of the covenant 
of all with all into tlio illegitimacy of resistance to an esta- 
blished government in tiffect .entitles ‘any tyrant * to do as 
he likes, on the other hand, it is ini2»ossible upon Locke’s 
theory to pronounce when*rcsistance to a de facto govern- 
ment is legitimate or otherwuso. It would be legitimate 
as*X‘ording to him when it is an act of the ‘sovereign people’ 
(not that Locke uses the phrase*), su2>erso(ling a government 
which has been false to its trust. But this admitted, all 
sorts of questions arise as td the means of ascertaining what 
is and wliaj; is nj:>t an act of tjie ‘sovereign people.’ 

61. The rapid success^ of tlie^ revolution without popular 
disorder prevented Locke’s iheoc-y from becoming of import- 
ance, but in tlie presence of such sectarian enthusiasm as 
existed in Hobbes’ time it would have become dangerous. 
It would not any more than that of Hobbes justify resistance 
to ‘the powers that be’ on the part of any body of men 
short of the civil society acting as a whole, i.e. by a majority. 

* A cco^i ng to Hobbes, tyranny * ‘ nfcnapchy mislikod ’ ; oligarchy * ' aristocrat 
mislikod.’ t 
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The sectaries of the time of the Eehellion, pleading. a 
natural or divine right to resist the orders of the govern- 
ment, would have been as much condemned by Locke’s 
theory as by that of Hobbes. But who can say when any 
popular action by which established powers, legislative or 
executive, are rosisted or altered is an act of the ‘ sovereign 
people,* of the civil society acting as a whole, or no. Where 
government is democratic, in Hobbes’ sense, i.e. vested in 
an assembly of all who will come together, the act of the 
‘sovereign people’ is iinmistakeable. It the act of the 
majority of such an assembly. But in such a case the diffi- 
culty cannot ^trise. There can be luo withdrawal by the 
sovereign people of power from its legislative or executive 
representatives, since it has no such representatives. In 
any other case it would seem impossible to say whether any 
resistance to, or deposition of, an established legislative or 
executive is'the act of the majority of the society or no 
Any sectary or revolutionary may plead that Jie has the 
‘ sovereign people ’ on his side. If he fails, it is hot certain 
that he has them not on his side ; for it may be that, though 
he has the majority of the society on his sidg, yet tlie society 
has allowed the growth within it of a power w hid cuts 
it from giving ciVect to its will. On the othrer hand, if the 
revolution succeeds, nt is not certain thiit it had the majority 
on its side when it.begap, thougji the majority may have 
come to acquiesce in its fesult. In short, on Locke’s 
principle that any particular goyernmeiifc derives its autho- 
rity from an act of the society, and society by a like act 
may recall the authority, how can wo ever be entitled to say 
that such an'act has been exercised ? 

62. It is true that there is no greater difficulty about 
supposing it to be exercised in* the dissolution than in the 
establisliment of a government, indeed not so much ; but 
the act of first establishing d gc^rernmenf is tBrown back 
into an indefinite past. It jnay easily be taken for granted 
without farther inquiry into the conditions of its possibility. 
On the other hand, as the act of legitimately dissolving a 
government or superseding one by another has to be ima- 
gined as ‘taking place in* the present, the inquiry into the 
conditions of its possibility cannot well be avoided. If we 
have once assumed with Hobb^ and iiocke, that the autho- 
rity of government is drived from a covenant of all with all, 
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- 7 -either directly or mediately by a subsequent act in which 
the covenanted society delegates its powers to a representa- 
tive or representatives, — it will follow that alike act is required 
to cancel it ; and the difficulties of conceiving such an act 
under the conditions of the present are so great, that 
Hobbes’ view of the irrevocableness of the original act by 
which any government was established has much to say 
for itself. If the authority of any government — its claim on 
our obedience — is held to be derived not from an original 
covenant, or from any covenant, but from the function which 
it serves in maintaining those conditions of freedom which 
are conditions of tlK\moral life, then no act of the people in 
revocation of a prior act need be reckoned necessary to 
justify its dissoluiion. If it ceases to serve this function, it 
loses its claim on our obedience. It is a irapsK^aais. (Here 
again the Greek theory, deriving the^autliority of govern- 
ment not from consent but from the end whidi it serves, is 
sounder than the modern.) Wliether or no any particular 
government has on this ground lost its claim and may be 
rightly resisted, is a question, no doubt, difficult for the 
individual to answer wdth certainty. In the long I’un, how- 
ever it seems “generally if not always to answer itself. A 
government m^Jjongor serving the function described — which, 
it must be remembered, is variously .served according to 
circumstances — brings forces into play wdiicli are fatal to it. 
But if it is difficult upon this theory for the individual to 
ascertain, as a matter of speculation, wliether resistance to 
an established government is justified or no, at any rate 
upon this theory sucli a justification of resistance impossible. 
L'pon Locke’s theory, the condition necessary to justify it — 
viz. an act of the whole people governed — is one which, any- 
where except in a Swiss ganton, it would be impossible to 
fulfil. For practical purposes, Locke comes to a right result 
by ignoring this impo 3 sy?>ilitj. Having supposed the reality 
of one impossible event, — the d^tablishrnent of government 
by compact or by the act of a society founded on compact, — 
he cancels this error in the result by supposing the possi- 
bility of another transaction equally impossible, viz. the 
collective act of a people dissolving its government. 

63. It is evident from the chap>ter (XIX.) on the ‘ dissolu- 
tion of government ’ that he. did not seriously contemplate 
the cori^itions under which rach an act could be exercised* 
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What he was really concerned about was to dispute ^ the 
right divine to govern wrong ^ on the part of a legislative as 
much as on .the part of an executive power; to maintain the 
principle that government is only justified by being for the 
good of the people, and to point out the difference between 
holding that some government is necessarily for the good of 
the people, and holding that any particular government is 
for their good, a difference which Hobbes had ignored. In 
order to do this, starting with the supposition of an actual 
deed on the part of a community establishing a government, 
he had to suppose a reserved right on the part of the 
community by ck lilve deed to dissolve^it. But in the only 
particular case in which he contemplates a loss by the 
legislature of its representative character, he does not 
suggest tlie establishment of another by an act of the whole 
people. He saw th; 4 t the Englisli Parliament in his time 
could not claim to be sufrh as it could be supposed that the 
covenanting community originally intended it to be. ‘ It 
often comes to pass,^ he says, ‘ in governments where part 
of the legislative consists of representatives chosen by the 
people, that in tract of time this Representation becomes 
very unequal and disproportionate to tharcaSoiis*i t wasJ irst 
established upon. . . . Tilje bare name of a^wnj’oiwhich 
there remains not %o much as the ruins, where scarce so 
much housing as a sbeepcote, ot more inhabitants than a 
shepherd is to be found, seil^s ns ma^ly representatives to the 
grand assembly of law-makers, as a whole county, numerous 
in people, and powerful in riches. This strangers stand 
amazed at, and everyone must confess needs a remedy; 
though most think it hard to find one, because the constitu- 
tion of the legislative being the original and supreme act of 
the society antecedent to all positive laws in it, and depend- 
ing wholly on the people, no inferior power can alter it. 
And therefore the people, when^the legislati^ is once 
constituted, having, in sueh*a government as we have been 
speaking of, no power to act as long as the government 
stands, this inconvenience is thought incapable of a 
remedy ’ (Chapter XIII. § 157). The only remedy which he 
suggests is not an act of the sovereign people, but an exer- 
cise of prerogative on the part of the executive, in the way of 
redistributing representation, ^^^ich -tvould be justified by 
• salus populi suprema le^* ^ 
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E. ROUSSEAU. 

64 . That ^ sovorri^nty of the people,* which Locke looks 
upon ns liel'l in reserve after its oriL^inalo exercise in the 
estai)]isliin(nit of goveriiineiit, only to bo assert'd in the 
event of a lej^islatnre pr(»vin^ false to its trust, RousKseau 
supposes to bo in constant exercise. Proviiuis writers had 
tboie^’lit of the politi('al s<vie<y or conumui wealth, ujn)!! its 
formation by compact, as instituting a sovereiirii. They 
iliffered cliietly on the point wln-tlier tin-' society afterwards 
had or had not a rii^ht of di>p]aciiii>* an established soverei^Mi. 
Rousseau does not tliiidc (d‘ the scadt'ty, civitas or common- 
wealth, as thus institfitimjf a sov(‘reifjn, but as itself in the 
act^of it.s' forfnatij^n becoming a sovereign and ever after 
continuing 30,^ ^ 

60. In his cone(^ption of a. state of nature, Rousseau does 
not diffi‘r from Lock<‘. He conceives the motive for passing 
out of it, however, wS(»nifwhat' dirlerenlly and more after the 
manner of Spinoza. ^Vitli Locke the motive is chiefly a 
sense of the desirability o*f having an impartial judge, and 
efficient enforcement of the law of nature. According to 
Rousseau, some pact takes place wlien men tind the hindrances 
to their preservation in a state of miture too strong for the 
forces whi(;h eacli individual can bring to bear against them. 
This recalls 8[)inoza’s view of the ^jus in naturarn* as 
accjiiired by a« oombincptioii*o£ the forces of individuals in 
civil society. • 

60 . The ‘ problem of wliicl! the social contract is a solu- 
tion ’ Rousseau suites thus : ‘To find a form of association 
which protects with the whole common force the person and 
property of each associate, and 41 virtue of which everyone, 
while uniting himself to all, only obeys himsidf and remains 
as free as Ixdore.* {Oontrat^odal, I, vi.) The terms of the 
contract which solves this 'problem Rousseau states tlius t 
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‘ Each of ns throws into the common stock his person and all 
his faculties under the supreme direction of the general 
will ; and we accept each member as an individual part of 
the whole. . . . There results from this act of association, in 
place of the several persons of the several contracting parties, 
a collective moral body, composed of as many members as 
there are voices in the assembly, which body receives from 
this act its unity, its common self, its life, and its will. . . . 
It is called by its members a state when it is passive, a 
sovereign- when it is active, a power when compared with 
similar bodies. ^ The associates are called collectively a 
people^ sevemlly citizens as sharing in thefsovereign authority, 
suljccts as submitted to the laws of the state.* {Ib.) Each of 
them is under an obligation in two relations, ^ as a member of 
the sovereign body towards the individuals, and as a member 
of the state towards the; sovereign.* All the subjects can 
by a public vote be placed under a particular obligation 
towards the sovereign, but the sovereign cannot fhus incur 
an obligation towards it‘=5elf. It cannot impose any law 
upon itself which it cannot cancel. Nor is there need to 
restrict its powers in the interest of the subjects.* For the 
sovereign body, being formo J only of the indivdduajio 
constitute it, can have no interest contrary to theirs. 
^From the mere fact of its existence, it is always all that it 
ought to bo * (since, fr(Tm th^. very faict of its institution, all 
merely private interests are lost in it). On the other hand, 
the will of the individual (his parficular interest as founded 
upon his particular desires) may very well conflict with that 
general will w.hich constitutes the sovereign. Hence the 
social pact necessarily involves a tacit agreement, that anyone 
refusing to conform to the general will shall be forced to do 
so by ji^he whole body politic ; in other words, ‘ shall be 
forced to be free,* since the universal confprmitjr to the 
general will is the guarante^^ to eaci individual of freedom 
from dependence on any otlier^person or persons. (I, vii.) 

. 67. The result to the individual may be stated thus. 
He exchanges the natural liberty to do and get what he can, 
a liberty limited by his rej^ative strength, for a libei-ty at 
once limited and secured by the general will; he exchanges 
the mere possession of such thin^ as he*can get, a possession 
which is the effect of force, foi* a property founded on a 
positive title, ojx the gu^^rantee of society. At the* same 
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time he becomes a moral agent. Justice instead of instinct 
becomes the guide of his actions. For the moral slavery to 
appetite he substitutes the moral freedom which consists in 
obedience to a self-imposed law. Now for the first time it 
can be said tliat tliere is anything which he ought to do, as 
distiuguislied from that which he is forced to do. (I, viii.) 

68. Such language makes it clear that the sovereignty 
of which Rousseau discusses the origin and attributes, is 
something essentially different from the supreme coercive 
power which previous writers on the ‘jus civile had in 
view. A contemporary of Hobbes Innl said^that 

‘there’*^ on oartli a yet aup:uster tiling, 

Veilo'l tliou'^h it l e, than Rirliament and King,* 

It is to tin's ‘ angnster thing,’ not to sneh supreme power as 
English ]a\v\ers held to bt' vested in ‘ Parliament and King,’ 
that Rousseau’s account of the sov(;reigii is really ap[>licable. 
What he says of it is wliat Plato or Aristotle might have 
said of the 0 eto 9 vov9, wdiich is the source of the laws and 
dis(:i])line of the ideal polity, and what a follower of Kant 
might say of tlie ‘pure practical reason,’ which renders the 
individual, obedient to a law oL* wldeli he regards himself, in 
virt]R^^.> his reas(»n, as the author, and causes him to treat 
humanity ecpially in tlie person of others and in his own 
always as an end, nev r merely as a means. Hut all the 
while Roiisst^au liimsolf thinks^ tliat 1 k 3 is tnaiting of the 
sover<*ign in the ordinary souse; in tlm sense of some power 
of wliich it conld be roas<mably asked how it was estiihlished 
in the part where it resides, when and by whom and in 
what w’ay it is exercised. A reader of him who is more or 
less familiar with tlie legal conceptioii of sovereignty, but 
not at all Avilh that of practical reason or of a ‘general will,’ 
a common ego, whi<'h Avills nothing but Avhat is for the 
common ^ood,^is pretty sure to retain the idea of supreme 
coercive power as Hie attribute ^of sovereignty, and to ignore 
the attribute of pure disiiiiercstedness, Avhich, according to 
Rousseau, must characterise every act that can be ascribed to* 
the sovereign. 

69, The practical result is a vague exaltation of the pre- 
rogatives of the sovereign people, without any corresponding 
limitation of the cemditious under which an act is to be 
deemed tliat of the sovere^n people. The justifiability of 
laws alhd acts of government, and •£ the rights which these 
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confer, comes to be sought simply in the fact that the people 
wills them, not in the fact that they represent a true ‘ volonte 
generate,* an impartial and disinterested will for the common 
good. Thus the question of what really needs to be enacted 
by the state in order to secure the conditions under which a 
good life is possilde, is lost sight of in the quest for majorities ; 
and as the will of the people in any other sense than the 
measure of what the people will tolerate is really unascer- 
tainable in the groat nations of Europe, the way is prepared 
for the- sophistries of modern political management, for 
manipulating electoral bodies, for influencing elected bodies, 
and procuring plebiscites. • 

70. The incompatibility between the ideal attributes 
which Rousseau ascribes to the sovereign and any power that 
can actually be exercised by any man or body of men becomes 
clearer as we proceed. ^Ile expressly distinguishes ^sove- 
reignty’ from power, and on the ground of this distinction 
holds that it cannot be alienated, represented, or divided. 
^Sovereignty being simply the exercise of the general will 
can never be alienated, and the sovereign, who is only a 
collective being, can only be represented by lymsedf. Power 
can be transmitted, but not will.’ (II, ft) In orjji'^-^tio the 
possibility of a representatfiun of the general will, tliere must 
be a permaneut aecdrd between it and the ijidividual will 
or wills of the person •or pci-sons representing it. But such 
permanent accord is impossible. {Ihj Again, a general will 
is from the nature of the case indivisible. It is commonly 
held to be divided, not, indeed, in respect of its source, but 
in respect of Mie objects to which its acts are direct(^d, 
e.g. into legislative and t'xecutive powers ; into rights of taxa- 
tion, of war, of justice, &c. But this supposed division of 
sovereign powers or rights implies that ‘what are only 
emanations from the sovereign authority are taken to be 
parts of it.’ (11, ii.) The only*exe]i%ise of sovereign power, 
properly so called, is in legislation, and there is no proper 
act of legislation except when the whole people comes to a 
decision with reference to the whole people. Then the matter 
decided on is as general as the will which decides on it ; and 
this is what constitutes a law. (II, vi.) By this consideration 
several questions are answered. . Whosip oflice is it to make 
laws? It is that of the general will, which can neither be 
alienated nor represented. Is the prince above th^ law? 
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The answer is, ITe is a member of the state, and cannot be so. 
Can the law be unjust? No one can be unjust to himself: 
therefore not the whole people to the whole people. How 
can we be free and yet subject to the laws ? The laws are 
the register of our own will. (26.) Laws, in short, are pro- 
perly those general ‘ conditions of civil association * which 
the associates impose on themselves. Where either of the 
specified conditions is lacking, wh(n*e either it is not the 
universal will from which an ordinance proceeds or it is not 
the whole people to which it relates, it is not a law but a 
decree, not an act of sovereignty but of magistracy. (26.) 

71. This leads tb a consideration of the nature and 
institution of magistracy or government. (HI, i.) The 
government is never the same as the sovereign. The two 
are distinguished by their functions, that of the one being 
legislative, that of the other executive. Even where the 
people itself governs, its acts of government must be dis- 
tinguished from its acts of sovereignty, the former having a 
particular, the latter a general, reference. Government is 
the exercise according to law of the executive power, and the 
^prince ’ or ^ magistrate* is the man or body of men charged 
w ith tiiifi administiation ; bodjjr intermediary between the 
subjects andlhe sovereign, charged with the execution of the 
laws, and with the maintenance of civil and political free- 
dom * (26.) Whore all or most of the citizens are magistrates, 
or charged with the supreme functions of government, we 
have a democracy; where"' a few, an aristocracy; \vhere one 
is so charged, a monarchy. (Ill, iii.) The difTereiicos de- 
pend, not as Hobbes and others had sui^posed, on the quarter 
where the sovereignty resides — for it must always reside in 
the whole body of people — but on that in which government 
resides. The idea of government is that the dominant will 
of the prince should be the general will or law, that it should 
be simply the public fSree by, which that general will is 
brought to bear on individuals or against other states, 
serving the same purpose in the state as the union of soul 
and body in the individual (III, i.) ; and this idea is most 
likely to be satisfied under a democracy. There, the general 
will (if there is a general will, which the democracy is no 
guarantee for there being, according to Eousseau’s distinc- 
tion between the ‘ volont6 g^nerale ’ and ‘ volont4 de tous,* 
of whfch more hereafter) cannot 4ail to coincide with the 
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dominant will of the government. The prevalence of par- 
ticular interests may prevent there being a will at all of the 
kind which Rousseau would count general or truly sove- 
reign, but they cannot be more prevalent in the magistracy, 
constituted by the whole people, than in the same people 
acting in the way of legislation. In a democracy, therefore, 
the will of the sovereign, so far as there is a sovereign in the 
proper sense, necessarily finds expression in the will of the 
magistracy. On the other hand, though under either of the 
other forms of government there is danger of collision 
between sovereign and government, yet the force of the 
government is greater than in a demoiSK'acy. It is greatest 
when the government is a monarchy, because under all other 
forms there is more or less discrepancy between the individual 
wills of the several persons composing the government, as 
directed to the partfeuk^r good of each, and tlxe corporate 
will of the government of which the object is its own 
efficiency, and under a monarchy this source of weakness is 
avoided. (Ill, ii.) As there is more need of force in the 
government in proportion to the number of subjects whose 
particular wills it has to control, it follows thy.t monarchy is 
best suited to the largest, (hunocracy to the smallest states. 
(Ill, iii.) • " * ‘ 

72. As to the institution of government, Rousseau main- 
tains strenuously that it i^ not established by contract. 
^ There is only one contract in thi state, viz. that of the 
original association 5 and this excludes every other. No 
other public contract can be imagined whicli would not be a 
violation of the first.^ (Ill, xvi.) Even when government 
is vested in an hereditary body, monarchic or aristocratic, 
this is merely a provisional arrangement, made and liable 
to be reversed by the sovereign, whose officers the governors 
are. The act by which government is established is twofold, 
consisting firstly of the passinjj of law by**the sovereign, 
to the effect that there shall be a government ; secondly, of 
an act in execution of this law, by which the governors — the 
‘ magistrates ^ — are appointed. But it may be asked. How 
can the latter act, being one not of sovereignty but of magis- 
tracy (for it has a particular* reference in the designation of 
the governors), be performed when as yejb there is no govern- 
ment 9 The answer is that the^ people resolves itself from 
a sovereign body into a l¥)dy of magistrates, as the English 
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Parliament resolves itself constantly from a legislative body 
into a committee. In other words, by a .simple act of the 
general will a democracy is for the time establislied, which 
then proceeds eit her to retain the government in its own hands, 
or to phice it in those of an officer, according to the form in 
which the sovereign has decided to establish the government. 
(HI, xvii.) Acts similar to that by which the government 
was originally constituted need to be periodically repeated 
in order to prevent the government from usurping the 
functions of the sovereign, i.e. the function of legislation. 
(Could this usurpation occur under a democracy ?) In order 
that the sovereignty»may not fall into abeyance, it must be 
exercised, and it can only be exercised in assemblies of the 
whole people. These must be held periodically, and at their 
opening two questions ought to be submitted ; one, whether 
it pleases the sovereign to maintain '"the present form of 
government ; the other, whether it pleases the people to 
leave the •administration in the hands of those at present 
charged with it. (Ill, xviii.) Such assemblies arc entitled to 
revise and repeal all previously enacted laws. A law not so 
repealed the sovereign must be taken tacitly to confirm, and 
it retaii^g its aulltority. But as the true sovereign is not 
any law but*the general wdll, no^aw, even the most funda- 
mental, can be exempt from liability "to repeal. Even the 
social pact itself might logitinvate 1 y*be dissolved, by agree- 
ment of all the citizens /issembled. [Ih.) (Whether unanimity 
is necessary for the purpose is not specified.) Without such 
assemblies there can be no exercise of the general will 
(which, as before stated, cannot be represented), and conse- 
quently no freedom. The English people, e.g., is quite 
mistaken in thinking itself free. It is only free while the 
election of members of Parliament is going on. As soon as 
they are elected, it is in bondage, it is nothing. In the 
short mouienfs of its f^eedoin it makes such a bad use of it 
that it well deserves to lose it^ (III 5 xv.) 

73. It appears from the above that, according to Rous- ■ 
seau, the general will, which is the true sovereign, can only 
be exercised in assemblies of the whole people. On the 
other hand, he does not hold thAt an act of such an assembly 
is necessarily an act.of the igcneral will. After telling us that 
the ‘ general will is alway^ right? and always tends to the 
publi(^good/ he adds, ‘ but it does^ot follow that the delibe- 
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rations of the people have always the same rectitude. . . . 
There is* often a great difference between the will of all and 
the general will. 'The latter only looks to the common inter- 
est ; the other looks to private interests, and is only a sum 
of the wills of individuals.’ (II, iii.) Again (IT, iv.), Hhat 
which generalises the will is not so much the number of voices 
as the common interest which unites them.’ He holds appa- 
rently that in the assembly of the whole people, if they had 
sufficient information, and if no minor combinations of parti- 
cular interests were formed within the entire body, the differ- 
ence between the wills of individuals wbuld neutralise each 
other, and the vote of the whole body would express the true 
general will. But in fact in all assemblies there is at least a 
liability to hick of information and to the formation of cliques ; 
and hence it cannot be held that the vote of the assembly * 
necessarily express(is the general will. Eonsseau, however, 
does not go so far as to say that unless the law is actually such 
as contributes to the common good, it is not an expression 
of the general will. The general will, according to him, 
always aims at or wills the common good, but is liable to 
be mistaken as to the means of attaining it. ‘It is always 
right, but the judgment which guides it* is ‘not always 
enliglitened. . • . IiidivitVnjl*^ see the good which.ihey reject ; 
the public wills tligs good which it does not see.’ (11, vi.) 
Hence the need of a ^uide in the -shape of a great lawgiver. 
Apparcuitly, liowever, the i?ossible kick of enlightenment on 
the part of the general will does not, in Eoussoau’s view, 
prevent its decisions from being for the public good. In 
discussiiig the ‘limits of the sovereign power’ he maintains 
that there Ciiii be no conflict between it and the natural 
right of the individual, because, ‘ although it is only that 
part of his power, his goods, his freedom, of which the use 
is important to the community, that the individual transfers 
to the sovereign by the socia^ pach yet tlui^sovtv^eign alone 
can be judge of the importance ’ ; amd the sovereign ‘ cannot 
lay on the subjects any comftraint which is not for the good 
of the community.’ ' Under the law of reason ’ (which is thus 
identified with the general will) ‘ nothing is done without a 
cause, any more than iind^r the law of nature.’ (II, iv.) 

74. But though even an unenlightened general will is 
the general will stiU, and (as v/e are teft to infer) cannot in 
its decisions do otherwise than promote the pubHc good, 
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Rousseau distinctly contemplates the possibility of the 
general will being so overpowered by particular interests 
that it finds no expression in the votes of a* popular assembly, 
though the assembly be really one of a whole people, and the 
vote of the majority is duly taken. (IV, i.) In such cases it 
is not that the general will is ‘ annihilated or corrupted ; it 
is always constant, unalterable, and pure.’ Even in the in- 
dividual whose vote is governed by his private interest the 
general will is not extinct, nor is he unaware either of 
what the publig good requires or of the fact that what is for 
the public good is hlso for his own. But his share in the 
public evil to which he knows that his vote# will contribute, 
seems nothing by the? side of the special private good which 
he hopes to gain. By his vote, in sliort, he does not answer 
the qin stion. Is so and so for the advantage of the state? 
but, Is it for the advantage of this particular man or party ? 
(Th.) 

75. The test of the dominance of the general will in 
assemblies of the people is an approach to unanimity. ‘ Long 
debates, discussions, tumult, indicate the ascendency ol 
particular interests and the decline of the state.’ (IV, ii.) 
Rousseau, •ho^Wve^, does not venturti to say that absolute 
unanjmity-'^the assembly is necc^ssary to fin expression of 
the general Avill, or to give a law a claiiu upon the obedience 
of the subjects. This ^^ould have been to render effectual 
legislation impossible. /Upon the theory, how^ever, of the 
foundation of legitimate sovereignty in consent, thp theory 
that the natural right of the individual is violated unless he 
is himself a joint imponent of the law which he is called to 
obey, it is not easy to see what laghiful claim- there can be 
to the submission of a minority. Rousseau so far recognises 
the difficulty that he requires unanimity in the original com- 
pact. (IV, ii.) If among those who are parties to it there 
are others /vho /oppose it^^the pesult is simply that the latter 
are not included in it. ^ ‘ They* are strangers among the 
citizens.’ But this does not explain how they are to be 
rightfully controlled, on the imnciple that the only rightful 
control is founded on consent ; or, if they are not controlled, 
wliat is the value of the ^ social compact.’ How can the 
object of the pact be attained while those who are bound by 
it have theS (3 ^strangers’ living among them who are not 
bound by*^ it, and who, not being bound by it, cannot be 
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rightfully controlled 9 The difficulty must recur with each 
generation of the ^ descendants of those who were parties to 
the original- pact. The parties to the pact, it is true, have 
no right to resist the general will, because the pact is ex 
hypothesi to the effect that each individual, in all things of 
common concern, will take the general will for his own. 
The true form, therefore, of the question upon which each 
party to the pact should consider himself to be voting in 
the assembly is, as Eoiisseau puts it, not ‘ Is the proposed 
measure what I wish for, or what I approve, or no?^ but 
^Is it in conformity with the general will?^ If, having 
voted upon thi^question, he linds himself in a minority, he 
is bound to sui)pose that he is mistaken in his views of the 
g(}neral will, and to accept ihe decision of the majority as 
the general will which, by the pact, he is bound to obey. 
So far all is consist5iit; though how the individual is to be 
answ. red if lie pleads that the vote of the assembly has 
been too much biassed by particular interests, to be an 
expression of the general will, and that therefore it is not 
binding on him, does not appear. 

76. But after tlio lii*st generation of tjiose. who were 
parties to the supposed original compcjet, what is to settle 
whether anyone ns a party^to it or no? Eouss^u faces the 
question, but bis oftly «ans\ver is that when once the state 
is instituted, consent is iuqjied in residence ; ‘ to dwell on the 
territory is to submit to \he sovereignty.’ (IV, ii.) This 
answer, however, will scarcely stand examination. Rousseau 
himself does not consider that residence in the same region 
with the original parties to the pact renders those so 
resident also parties to it. Wliy should it do so, when the 
pact has descended to a later generation? It may be 
argued of course that everyone residing in a settled society, 
which secures him in his rights of person and property, has 
the benefit of the society from ihe iig?re fact^f his residence 
in it, and is therefore morally bound to accept its laws. But 
this is to abandon the doctrine of obligation being founded 
on consent. Residence in a territory governed by a certain 
sovereign can only be taken io imply consent to the rule of 
that sover'eign, if there is ^ny real possibility of relinquish- 
ing it, and this there can scarce|Jr ever be. 

77. Rousseau certainly carried out the attempt to recon- 
cile submission to gover^jment with the existence of tiaturaJ 
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rights antecedent to the institution of government, by the 
hypothesis of a. foundation of governiiienl^ in consent, more 
consistently than any other writer; and his result shows 
the hopelessness of the attempt. To the consistency of his 
theory he sacrifices every claim to right on the part of any 
state except one in which the whole body of citizens directly 
legislates, i.e. on the part of nearly all states then or now 
existing; and finally he can only justify the control of the 
minority by the majority in any state wliatever by a subter- 
fuge. It does hot follow, however, because the doctrine of 
natural rights and the consequent conception of government 
as founded on compact arc untouahle, that ttiere is no truth 
ill the conc-eptioii of the stale or sovenugn as representing a 
general will, and as authorised or entitled to obedience on 
that account. It is this conception, as the permanently 
valuable thing in Eousseau, that we have now furtlier to 
consider. 

78. The fii-st remark upon it which suggests itself is that, 
as Eousseau i)uts tlie matter, there may be an independent 
political society in which there is no sovereign power at all, 
or in which, at, any rate, it is not exercised. The sovereign 
is the general will.* But the gmieral will can only be exer- 
cised* througli the assembly of a whole iK?opk. The necessary 
conditions of its exercise, then, in Ebusseaii’s time, were 
only fulfilled in the Swiss cai\J:ons .and (perhaps) in the 
United Provinces. In jflnglnnd tlu'y were fulfilled in a way 
during the time of a genewil election. But even where these 
conditions were fulfilled, it did not follow that the general 
will was put in force. It might be overpowered,- as in the 
Koman comitia, by particular interests. Is it then to be 
understood that, according to Eousseau, either there can be 
independent states without any sovereignty in actual exer- 
cise, or that the European states of his time, and equally 
the great *8tatf?s of the<f^resent day (for in none of these is 
there any more exercise of the general will than in the 
England of his time), are not properly states at all? 

79. We may try to answer this question by distinguishing 
sovereign dc facto from sovereign de jure, and saying that 
what Eousseau meant was that •the general will; as defined 
by him and as exercised funder the conditions which he 
prescribes, was the only sovereign de jure, but that he would 
have ^cognised in the ordinary spates of his time a sove- 
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reign de,facto\ and that in the same way, when he describes 
the institution of government as arising out of a twofold 
act conseqiient on the original pact (an act in which the 
sovereign people first decides that there shall be a govern- 
ment, and then, not as a sovereign people, but as a demo- 
cratic magistnicy, decides in what hands the government 
shall be placed), he does not conceive himself to be describ- 
ing what has actually taken place, but what is necessary to 
give a government a moral title to obedience. Whether 
Rousseau himself had this distinction in viCw is not always 
clear. At the outset he states his object thus : ‘ Man is born 
free, and everywhere he is in fetters. jrHow has tliis change 
come about? I do not know. What can render it legiti- 
mate ? That is a question which I deem myself able to 
answer.’ (I, i.) The answer is the account of the establish- 
ment of a sovereign by social pact. It might be iiiferi’ed 
from this that he considered himself in the sequel to be 
delineating transactions to the actual occurrence of which 
he did not commit himself, but whicdi, if they did occur, 
would constitute a duty as distinct from a physical necessity 
of submission on the part of subjects to a spvereign, and to 
which some equivalent must be supposed, in the shape of a 
tacit present convention* on the part of the members of a 
state, if their submission is to be niatter of duty as distinct 
from physical necessity, o« is to be explained as a matter 
of right by the ostensible sdvcreigi^ This, however, would 
merely ‘be an inference as to 4iis meaning. Ilis actual 
procedure is to describe transactions, by which the sove- 
reignty of the general will was established, and by which 
it in turn established a government, as if they had actually 
taken place. Nor is he content with supposing a tacit 
consent of the people as rendering subjection legitimate. 
The people whose submission to law is to be ^ legitimate ’ 
must actually take part in scfveroij^n legislative assemblies. 
It is very rarely that ho uses language which implies the 
possibility of a sovereign power otherwise constituted. He 
does indeed speak * of the possibility of a prince (in the 

• ‘If it hftppened that the prince^iad sovereignties, one de jiLre^ the other de 
a private "will more active than that of ,£ficto; Imt from that moment the social 
the sovereign, and that lie made use of finiori Avqjild disappear, and the body 
the public force placed in his hands as politic would bo dissolved.’ (Ill, i.) 
the instrument of this private will, ‘ When the prince ceases to administer 
there would result, so to speJk, two *the state according to tho*laws, and 
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special meaning of the term, as representing the head of 
the executive) usurping sovereignty, and speaks of the sove- 
reignty thus usurped as existing de facto, not de jure \ but in 
no other connection (so far as I have observed) does he 
speak of anything short of the ‘ volonte generalo ’ exercised 
through the vote of an assembled people as sovereign at all. 
And the whole drift of his doctrine is to show that no 
sovereign, otlierwise constituted, had any claim on obedi- 
ence. There was no state in Europe at his time in which 
hib doctrine would not have justified rebellion, ai>d even 
under existing representative systems the conditions are not 
fulfilled which according to him are necessary to give laws 
the claim on our ohedienec which arises from their being an 
expression of the general will. The only system under which 
those conditions could be fulfilled wwild be one of federated 
self-governing communes, small (^nough to allow each 
member an active share in the legislation of the commune. 
It is probably the influence of Rousseau that has made such 
a system the ideal of political enthusiasts in France. 


usurps the sovereign power . * . then 
the state in the larger sense is dis- 
solvofi, and there h>rr»ed another 
witliin i>, coTnp<^W only of the nifml'ers 
of the goverument . . • the social pact 


i« broken . . . and all the ordinary 
citizens return as a matter of right to 
their state of natural lilxTty, and are 
riicrfily forced, but not obliged, to obey/ 
(III, >c.) * 
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F. SOVEREIGNTY AND THE GENERAL WILL. 

Rousskau and Austin. 

80. The quf^etions then arise (1) whether there is any 
truth in Eonsseau’s conception of sovereignty as founded 
upon a ‘volontd g^n^rale ’ in its application to actual sove- 
reignty. Does anytliing like such a sovereignty exist in tlie 
societies properly caHed political ? (2) Is there any truth in 
speaking of a- sovereignty de jure founded upon the ‘ volont6 
gcnerale’? (3) If there is, are we to hold with Eousseau 
thac this ^ will ' can only be exercised through the votes of a 
sovereign people? 

81. (1) The first question is one .which, if we take our 
notions of sovereignty from such writers as -A?usti«, we shall 
be at first dispq^ed decidedly to negative. Austin is. con- 
sidered a master of jfcrecise definition. We may begin, there- 
fore, by looking to his definition of sovereignty and the 
terms connected with It. His general definition of law runs 
as folloAVS : ‘ A law, in the most <jciijral and comprehensive 
acceptation in which the term, in its literal meaning, is em- 
ployed, may be said to be a rule laid down for the guidance 
of an intelligent being by an intelligent being having power 
over him.’ ' These rules are of two kinds : (1) laws set by 
God to men, or the law of nature; and (2) laws set by men 
to men, or human law. We arc only concerned with the 
latter, the human laws. These are again distingiiisbed into 
two classes, according as th^y are are not established by 
political superiors. ‘ Of the Itiws or rules set by men to men, 
some are established by political superiors, sovereign and 
subject; by persons exercising supreme and subordinate 
governtnenff in indopendent^nations, or independent political 
societies’ (pp. 88 and 89). ‘TJhe aggregate of the rules 
established by political superiors is frequently styled poaitive 

• Lectures on Jurisprudent, vol. i. p. 88 (edit, of 1869, in two voJa.) 
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law, or law existing hi/ pm^itwn * (p. 89). This is distinguislied 
from ^positive morality.’ Laws are further explained as a 
species of commands. A command is a sigilitication of 
desire, distinguished by the fact that the party to whom it 
is addressed is liable to evil from the party expressing the 
desire in case lie does not comply with it (p. 91). This 
liability to evil forms the sanction of the command. Where 
a command ‘ obliges gmeralhj to acts or forbearances of a 
eJassy it is a law’ (p. 95). ‘ Every positive law, or every law 

simply and strictly so cnlled, is set by a sovereign person ora 
sovereign body of j^ersons to a member or members of the 
independent politicaksociety wherein that phrson or body is 
sovereign or supreme. Or (changing the expression) it is 
set by a monarch, or sovereign member, to a person or 
persons in a state of subjection to its anihor. Even though it 
sprung directly from another fountain or source, it is a 
positive law, or a law strictlj^ so called, by th(^ institution of 
that prescRt sovereign in the character of political superior. 
Or (boiTowing the language of TIobbes) the legislator is he, 
not by whose authority' the law was first made, but by whose 
authority it coytinnes to be a law’ (pp. 225 and 22(3). 

^ The notions sovereignty and independent political 
society may be expressed concisfdy thus. "If a deterwinate 
human sujK^rior, not in a habit of obedience to alike superior, 
receive habilual obedienc'^ from ^le hi^lJc of a given society, 
that determinate superior is sovereign in that society, and 
the society (including tne superior) is a society political and 
independent’ (p. 226). 

^ In order that a given society may form a society 
political and independent, the two distinguishing marks 
which I have mentioned above must unite. The generality of 
the given society must be in a habit of obedience to a deter^ 
minate and common superior ; whilst that determinate person, 
or doterm*inate body pei^ons, must not be habitually 
obedient to a determinate peraon or body. It is the union 
of that positive with this negative mark which renders that 
certain superior sovereign or supreme, and which renders 
that given society (including that certain superior) a society 
political and independent ’ (p. 227). 

82. It may be rgmarkAl in passing that, according to 
the above, while every law implies a sovereign, from whom 
directly or indirectly (through a sijbordinate political supe^* 
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rior) it proceeds, it is not necessary to a sovereign that his 
commands should .take the form of laws, as opposed to 
‘particular ‘or occasional commands.’ A superior might 
signify his desires only in the form of such particular and 
occasional commands, and yet there might be a habit of 
obedience to him, and he might not be habitually obedient 
to any other person or body ; in which case he would be a 
‘ sovereign.’ 

83. Austin’s doctrine seems diametrically opposite to 
one which finds the sovereign in a ‘ volonte gen’(u*ale,’ because 
(tt) it only recognises sovereignty in a determinate person or 
persons, and considers the essence of sovereignty to lie 
in the power, on the part of such determinate persons, to put 
compulsion without limit on subjects, to make them do 
exactly as it pleases.* The ‘volonte generale,’ on the other 
hand, it would seem, ci^nnot be iden tilled with the will of 
any determinate person or persons ; it can, indeed, according 
to Rousseau, only bo expressed by a vote of the whole body 
of subject citizens ; but when you have got them together, 
there is no certainty that th(dr vote does express it ; and it 
does not — at any rate necessarily — commancj any power of 
compulsion, iriueh less unlimited power, fiousseau expressly 

I • 

* Cf. Maine’s st.itemeul Austin’s 
doetriue in The Karhj JFisfc ■// of Inaii- 
tidions, pp. IU9 and ’MjO : ‘ Tli^ro is 
every iiidcjicndent political comniiiniiy . 

— that is. in every political cotuuiuuity 
not in the h.Mnl. of obedience to a su])e- 
rior above it self - some suable jiersoii or 
some combination of persons wJiieh has 
the power o'f com]u*liiiii; tho other 
members of the cdnuminity to do ex- 
actly jis it ple.i.scs ’J’liis single lU'rson 
or group — ihis individual or tliis C(*lle- 
giate sovereign (to employ Austin’s 
phrase) may be found in every inde- 
pendent poluicaliaimniuinty as certainly 
as the ceniTo of gravity in a mass of 
matter. Tt’ tho cominimity be vioieiilly 
or voluntarily divided into a numbe r ot * 
separalo fr<ii»monts, then, as soon ns 
each fragment has settled down (per- 
haps after an interval of anarchy) into 
a state of equilibrium, the sovereign 
will exist, and with proper care wdl 
be discoverable in each of tlio now in- 
dependent portions. The 'loveroignty 
over the North American colonies of 
Great Britain had its seat in one place 
before they became the United S^ateB. 


in another place afterwards; but in 
both, eases there was a discovor.ible 
sovereign somewliero. This sovereign, 
this person or combination of person.s, 
universally occurring m all indopondcut 
polificar communities, has in all such 
communities oiio char.Lcteristic, common 
to all tJio shapes sovereignty may take, 
the }>o*^-ossioii of irresistible force, not 
necess inly exerteil, but c.ipable of being 
exorte<l. According to the terminology 
preb'rred by Austin, tho sovereign, if 
a single person, is or sliould bo called 
a monareh ; if a small group, the name 
is an oligarchy; if a group of eon- 
y^ideraldo dimonsiohs, an* aristocracy ; 
if very^arge. and iiumeiv)Us, a demo- 
cracy. Limited monarcliy, a plirase 
perhaps more fashionable in Austin’s 
day than it is now, is abhorred by 
Austin, and the government of Great 
Britain he classes with aristocracies. 
That which all the forms of sovereignty 
hare in common is tho power (the power 
but not necessarily the will) to put 
compulsion ^without limit on subjects or 
follow-BubjectB.* 
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contemplates the possibility of the executive power con- 
flicting with and overbearing the general will. Indeed, 
according to his view, it was the ordinary state of things ; 
and though this view may be exaggerated, no one could 
maintain that the ^ general will,* in any intelligible sense of 
the words, had always unlimited force at its command. 

84. Tlie two views thus seem mutually exclusive, but 
perhaps it may be by taking each as complementary to the 
other that we shall gain the truest view of sovereignty as it 
actually exists.' In those states of society in which obedi- 
ence is habitually rendered by the bulk of society to some 
determinate superioifc single or corporate, ^vho, in turn, is 
independent of any other superior, the obediemeo is so 
rendered because this determinate superior is regarded as 
expressing or embodj ing what may properly be called the 
general will, and is virtually conditional upon the fact that 
the superior is so regard(‘d. It is by no means an unlimited 
power of compulsion that the superior exercises, but one de- 
pendent in the long run, or dependent for the purpose of 
insuring an habitual obedience, upon conformity to certain 
convictions on Jthe part of the subjects as to what is for their 
general interest, ^s Maine says ['Early History of Institu^ 
tio7Ls, p. 359), ^ the vast mass of iiiTluencos, rriiich we may call 
for shortness moral, perpetually shapes, limits, or forbids the 
actual direction of the forces Qf society by its sovereign.* 
Thus, quite apart from any belief in the right of revolution, 
from the view that the^o<Tple in any slate are entitled to an 
ultimate sovereignty, or are sovercugn dejure^ and may with- 
draw either legislative or executive power from the hands in 
which it has been placed in the event of its Being misused, 
it may fairly be held that the ostensible sovereign — the de- 
terminate person or persons to whom we can point and say 
that with him or them lies the ultimate power of exacting 
habitual obedience fro^i^ the people — is only able to exercise 
this power in virtue of an assent on the part of the people, 
nor is this assent reducible to the fear of the sovereign felt 
by each individual. It is rather a common desire for certain 
ends — specially the ‘pax vitmque Securitas* — to which the 
observance of law or established usage contributes, and in 
most cases implies po conscious reference on the part of 
those whom it influences to any supreme coercive power at 
all. Thus when it has been ascertained in regard to any 
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people that there is some determinate person or persons to* 
whom, in the last resort, they pay habitual obedience, we 
may call this person or persons sovereign if we please, but 
we must not ascribe to him or them the real power which 
governs the actions and forbearances of the people, even 
those actions and forbearances (only a very small part) which 
are prescribed by the sovereign. This power is a much 
more complex and less determinate, or less easily determin- 
able, thing ; but a sense of possessing common interests, a 
desire for ‘common objects on the part of the people, is always 
the condition of its existence. Let tlm sense or desire — 
which may properly be called general wm — cease to operate, 
or let it come into general conhict with the sovereign’s com- 
mands, and the habitual obedience will cease also. 

85. If, then, thos^^ who adopt the Austinian definition of 
a sovereign mgan no mofc than that in a thoroughly de- 
veloped state there must be some determinate person or 
persons, with whom, in the last resort, lies the recognised 
power of imposing laws and enforcing their observance, over 
whom no legal control Ccan beexercis(id,,and that even in the 
most thorough democracy, where laws are passe<l in the 
assembly of the whole peonle, it is still Vith determinate 
persons, viz. a maj^ri/y of tliose who meet in the assembly, 
tliat this power resides, they are doubtless right. So far 
they only need to be reminded that the thoroughly developed 
state, as characterised by the existence of such definite 
sovereignty, is even among civilisetl people but imperfectly 
established. It is perfectly established (1) where customary 
or ‘ common’ or ‘judge-made’ law, w^hich does not proceed 
from any determinate person or persons, is either superseded 
by express enactments that do proceed from such person or 
persons, or (as in England) is so frequently trenched upon by 
statute law that it may fairly be said only to, survive upon 
sufferance, or to be itself virtijally emoted by the sovereign 
legislature ; and ^2) where no efuestion of right can be raised 
•between local legislatures or authorities and the legislature 
claiming to be supreme, as in America before the war of 
secession, and as might perhaps be found to be the case in 
Germany now, if on certain educfitional and ecclesiastical 
matters the imperial legislature camo to be at issue 
with the local legislatures. But though the organisation 

• • H . 
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bf the state, even in civilised and independent nations, 
is not everywhere complete, it no donbt involves the resi- 
dence with determinate persons, or a body or bodies, of 
supreme i.e, legally uncontrolled power to make and en- 
force laws. The term ‘ sovereign * having acquired this definite 
meaning, Eousseau was misleading his readers when he 
ascribed sovereignty to the general will. He could only be 
understood as meaning, and in fact understood himself to 
mean, that there was no legitimate sovereign except in the 
most thorough democracy, as just described. 

86. But the Austinians, having found their sovereign, 
are apt to regard it** as a much more important institution 
than — if it is to be identified with a determinate person or 
persons — it really is ; they are apt to suppose that the 
sovereign, with the coercive power (i.e. the power of ope- 
rating on the fears of the subjects} which it exercises, is the 
real determinant of the habitual obedience of the people, at 
any rate* of their habitual obedience in respect of those 
acts and forbearances which are prescribed by law. But, as we 
have seen, this is not fke case. It then needs to be pointed 
out that if the sovereign power is to be understood in this 
fuller, less abstrS^ct sense, if we mean by it the real de- 
terminant of the habitual obedience of the people, we must 
look for its sources much more widely and deeply than the 
* analytical jurists ^ do ; that it can no longer be said to 
reside in a determinate person or persons, but in that im- 
palpable congeries of the hopes and fears of a ];)eople, bound 
together by common interests and sympathy, which we call 
the general will. 

87. It may be objected that this view of the general 
will, as that on which habitual obedience to the sovereign 
really depends, is at best only applicable to ‘ self-governing • 
commuijities, not to those under a despotic sovereign. The 
answer is that it is applicable in all forms of society where a 
sovereign in the sense ab6ve defined (as a determinate 
person or persons with whom in the last resort lies the 
recognised power of imposing laws and enforcing their 
obaervgjnce) really exists, but that there are many where 
there cannot fairly be sai.d to l^e any such sovereign at all ; 
in other words, that in all organised communities the power 
which practically conlmands the habitual obedience of the 
people in respect of those acts and forbearances which are 
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enjoined by law or authoritative custom, is one dependent on 
the general will of the community, but this power is often 
not sovereign in the sense in which the ruler of an in- 
dependent state is sovereign. It may very well be that there 
is at the same time another power merely coercive, a power 
really operating on people simply through their fears, to 
which obedience is rendered, and which is not in turn repre- 
sentative of a general will ; but where this is the case we 
shall find that such power is only in contact with the people, 
so to speak, at one or two points ; that their actions and 
forbearances, as determined by law and custom, are in the 
main independen? of it ; that it cannoWn any proper sense 
be said to be a sovereign power over them ; at any rate, not 
in the sense in which we speak of King, Lords, and Commons 
as sovereign in England. 

88. Maine Jias pointed out {Early History of InstilutionSy 
Lecture XIII.) that the great despotic empires of ancient 
times, excluding the Roman, of which more shall be said 
directly, and modern empires in the East were in the main 
tax-collecting institutions. They exercise coercive force over 
their subjects of the most violent kind for certain, purposes 
at certain times, but they do not impose laWs as distinct from 
‘particular and oc<?aftional commands,^ nor do they judicially 
administer or enforce a customary .law. In a certain sense 
the subjects render tlieiR. habitual obedience, i.e. they habitu- 
ally submit when the agents of the empire descend on them 
for taxes and recruits, but in the gJiiefal tenor of their lives 
their actions and forbearances are regulated by authorities 
with which the empire never interferes, — with which pro- 
bably it could not interfere without destroying itself. These 
authorities can scarcely be said to reside in a determinate 
person or persons at all, but, so far as they do so, they reside 
mixedly in priests or exponents of customary religion, in 
heads of families acting within the* 4 family, and in some 
village- council acting beyond* the limits of the family. 
Whether, in such a state of things, we are to consider that 
there is a sovereign power at all, and, if so, where it is to 
be considered to reside, are^chiefly questions of words. If 
complete uncontrolleduess by a stronger power is essential 
to sovereignty, the local authorities just, spoken of are not 
sovereign. The conquering despot could descend on them 
and sweep them away, leamng anirchy in their place, and he 
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does compel them to be put in exercise for a particular 
purpose, that of raising tribute or sometimes recruits. On 
the other hand, these authorities, which represent a general 
will of the communities, form the power which determines 
such actions and forbearances of the individual as do not 
proceed from natural inclination. The military ruler, in- 
deed, is sovereign in the sense of possessing irresistible 
coercive power, but in fact this power is only exercised 
within narrow limits, and not at all in any legislative or 
judicial way. If exercised bej^ond these limits and in con- 
flict with customary law, the result would be a general 
anarchy. The trues!* way of expressing the state of the case 
is to say that, taking the term ‘ sovereign ’ in the sense 
which we naturally associate with it, and in which it is used 
by modern Europ^^aii writers on sovor-d^gaty, there is under 
such conditions no sovereign, but that the practical regula- 
tion of life, except during intervals of military violence and 
anarchy, rests with authorities representing the general will, 
though these are to a certain extent interfered with by an 
alien force. 

89. The s«nie account is applicable to most cases of 
foreign dominion over a people with any organised common 
life of tlndr own. The foreign power is arot sovereign in the 
sense of being a maker or maiiitainer of laws. Law-making, 
under such conditions, there is iproperly none. The subject 
people inherits laws, written or unwritten, and maintains 
them for itself, a certitin shelter from violence being afforded 
by the foreign power. Such, in the main, was the condition 
of North Italy, for instance, under Austrian dbiniiiation. 
Where this is the case, the removal of the coercive power of 
the foreigner need not involve anarchy, or any violation of 
established rights (such as Hobbes supposes to follow 
necessarily from the deposition of an actual sovereign). The 
social orier does not/fiepeiid on the foreign dominion, and 
may survive it. The question whether in any particular 
case it actually can do so must depend on the possibility of 
preventing further foreign aggression, and on the question 
whether there is enough national unity in the subject people 
to prevent them from breaking up into hostile communities 
when the foreign dominion is removed. 

90. It is otherwise vArhere the foreign power is really a 
law-making and law-maintainingt one, and is sovereign in 
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that proper sense, as was the Roman Empire. But just so 
far as the Roman Empire was of this sovereign, i.e. law- 
making and law-maintaining, character, it derived its per- 
manence, its hold on the ‘ habitual obedience ’ of its subjects, 
from the support of the general will. As the empire super- 
seded customary or written laws of conquered countries, it 
conferred rights of Roman citizenship, a much more perfect 
system of protection in action and acquisition than the 
conquered people had generally possessed before. Hence, 
while nothing could be further removed from what Rousseau 
would have counted liberty than the life of the citizens of 
the Roman Empfte, for they had nothiii^lj to do with making 
the laws which they obeyed, yet probably there was never 
any political system more firmly grounded on the good-will 
of the subjects, non(j in the maintenance of which the sub- 
jects felt a stronger interest. The British power in India 
exercises a middle function between that of the Roman 
Empire and that of the mere tax-collecting anfl recruit- 
raising empire with which the Roman Empire has just been 
contrasted. It presents itself to the subject people in the 
first place as a tax-collector. It leaves the /justomary law 
of the people mostly untouched. But if only to a .very 
small extent a law-»'aking power, it is emphatically a law- 
maintaining one. It regulates the whole judicial adminis- 
tration of the country, •but applies its power generally only 
to enforce the customary law which it finds in existence. 
For this reason an ‘ habitual obedience*’ may fairly be said to 
be rendered by the Indian people to the English government, 
in a sense in which it could not he said to bo rendered to a 
merely tax-collecting military powder; but the ^habitual 
obedience ’ is so rendered only because the English govern- 
ment presents itself to the people, not merely as a tax- 
collector, but as the maintainer of a customary law, which, 
on the whole, is the expression of *^^ie general will. The 
same is true in principle of tliose independent states which 
are despotically governed, in which, i.e., the ultimate legis- 
lative power does not reside, wholly or in part, with an 
assembly representing the people, or with the people them- 
selves ; e.g. Russia. It is not the absolute coercive power of 
the Czar which determines the habitual obedience of the 
people. This coercive power, if putrto the test as a coercive 
power, would probably fee found very far from absolute. 
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The habitual obedience is determined by a system of law, 
chiefly customary, which the administration controlled by 
the Czar enforces against individuals, but which corresponds 
to the general sense of what is equitable and necessary. If 
a despotic government comes into anything like habitual 
conflict with the unwritten law which represents the general 
will, its dissolution is beginning. 

91. The answer, then, to the question whether there is 
any truth in Eousseau’s conception of sovereignty as 
founded upon a ‘ volontd generale,’ in its application* to actual 
sovereignly, must depend on what we mean by ^sovereign.® 
The essential thing in political society ia a power which 
guarantees men rights, i.e. a certain freedom of action and 
acquisition conditionally upon their allowing a like freedom 
in others. It is but stating the same condition otherwise to 
speak of a power which guaranioes the members of the 
society these rights, this freedom of action and acquisition, 
impartially or according to a general will or law. What is 
the lowest form in which a society is fit to be called political, 
is hard to say. The political society is more complete as 
the freedom guaranteed is more complete, both in respect of 
the persons enjoykig it and of the range of possible action 
and acquisition over which it extends. .A*’ family or a nomad 
horde could not be called a political society,on account of 
the narrow range of the politicv-1 freedom which they seve- 
rally guarantee. The nomad horde might indeed be quite as 
numerous as a Greek sttit(‘, or as the sovereign canton of 
Geneva in Rousseau^s time; but in the horde the range 
within which reciprocal freedom of action and acquisition is 
guaranteed to the individual is exceedingly small. It is the 
power of guaranteeing rights, defined as above, which the 
old wTiters on sovereignty and civil government supposed to 
be established by covenant of all with all, translating the 
common * interest whii’ii men have in the ^maintenance of 
such a power into an imaginary historical act by which they 
instituted it. It was this power that they had chiefly in 
view when they spoke of sovereignty. 

92. It is to be observed, however, that the power may very 
well exist and serve its purpose where it is not sovereign in the 
sense of being exen\pt from any liability of being interfered 
with by a stronger coercive power, such as that of a tax- 
collecting military ruler. 'The occasional interference of 
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the military ruler is so far a drawback to the efficiency with 
which freedom of action and acquisition is guaranteed, but 
does not nullify the general maintenance of rights. On the 
other hand, when the power by which rights are guaranteed 
is sovereign (as it is desirable that it should be) in the 
special sense of being maintained by a person or persons, 
and wielding coercive force not liable to control by any 
other human force, it is not this coercive force that is the 
important thing about it, or that determines the habitual 
obedience essential to the real maintenance of rights. That 
which determines this habitual obedience is a power residing 
in the common T^ill and reason of men, i.e. in the will and 
reason of men as determined by social relations, as interested 
in each other, as acting together for common ends. It is a 
power which this universal rational will exercises over the 
inclinations of the'^indiyidual, and which only needs excep- 
tionally to be* backed by coercive force. 

93. Thus, though it may be misleading to sj^eak of the 
general will as anywhere either actually or properly sove- 
reign, because the term ^ sovereign ^ is best kept to the 
ordinary usage in which it signifies a determinate person or 
persons charged with the supreme coercjve Tunclion of the 
state, and the geTicral will* does not admit of being vested in 
a person or persons, yet it is true that the institutions of 
political society — tho^e by which equal rights are guaranteed 
to members of such a society — are an expression of, and are 
maintained by, a general will. •Tbp sovereign should bo 
regarded, not in abstraction as the wielder of coercive force, 
but in connection with the whole complex of institutions of 
political society. It is as their sustainer, and thus as the 
agent of the general will, that the sovereign power must be 
presented to the minds of the people if it is to command 
habitual loyal obedience ; and obedience will scarcely be 
habitual unless^ it is loyal, not forced. If once the coercive 
power, which must always^l^ an incident of sovereignty, 
becomes the characteristic thing about it in its relation to 
the people governed, this must indicate one of two things ; 
either that the general interest in the maintenance of equal 
rights has lost its hold on •the people, or that the sovereign 
no longer adequately fulfils its function of maintaining such 
rights, and thus has lost the support derived from the 
general sense of interest in #supporting it. It may be 
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doubted whether the former is ever really the case; but 
whatever explanation of the case may be the true ' one, it is 
certain that when the idea of coercive force is that predomi- 
nantly associated with the law-imposing and law-enforcing 
power, then either a disruption of the state or a change in 
the sources of sovereignty must sooner or later take place. 
In judging, however, whether this is the case, we must not 
be misled by words. In England, e.g., from the way in 
which many people speak of ^government,* we might 
suppose that it was looked on mainly as the wielder of 
coercive force ; but it would be a mistake on that account to 
suppose that English people commonly regard the laws of 
the country as so iiumh coercion, instead of as an institution 
in the nuiintenance of which they are interested. When 
they speak disapprovingly of ‘ government,* they are not 
thinking of the general system of la\t, but of a central 
administrative agency, which they think interferes mis- 
chievously^ with local and customary administration. 

94. It is more true, then, to say that law, as the system 
of rules by wliich rights are maintained, is the expression of 
a general will than that the general will is the sovereign. 
The sovereign; being a person or persons by whom in the 
last resort laws are imposed and enforced,- in the long nm 
and on the whole is an agent of the general will, contri- 
butes to realise that will. Particular laws may, no doubt, 
be imposed and enforced by the sovereign, which conflict 
witli the general will; nothin the sense that if all the subject 
people could be got together to vote upon them, a majority 
would vote against them, — that might be or miglit.not be, — 
but in the sense that they tend to thwart those powers of 
action, acquisition, and self-development on the part of the 
members of the society, which there is always a general 
desire to extend (though the desire may not be enlightened 
as to the best moans to the end), nnd which it is the business 
of the law to sustain aiiM extefj^L The extent to which laws 
of this kind may be intruded into the general ^ corpus juris * 
without social disruption it is impossible to specify. Pro- 
bably there has never been a civilised state in which they 
bore more than a very small proportion to the amount of law 
which there was the strongest general interest in maintain- 
ing. But, so far as They go, they always tend to lessen the 
‘ habitual obedience * of' th^ people, and thus to make the 
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sovereign cease to be sovereign. The hope must be that 
this will result in tl\e transfer of sovereignty to other hands 
before a so'cial disruption ensues ; before the general 
system of law has been so far perverted as to lose its hold 
on the people. Of the possibility of a change in sovereignty 
without any detraction from the law-abiding habits of the 
people, Prance has lately given a conspicuous example. 
Here, however, it must be remembered that a temporary 
foreign conquest made the transition easier. 

95. (-2) After yvliat has been said, we need not dwell 
long on the second question raised ^ concerning Rousseau’s 
theory : Is tliertjiany truth in speakiug^of a sovereignty ‘ de 
jure ’ founded upon the ^ volonte generale ’ ? It is a distinc- 
, tion which can only bo maintained so long as either ^ sove- 
reign ’ is not use^ in a determinate sense, or Jby ^I’us’ is 
understood something else than law or right established by 
law. If by ^ sovereign ’ we understand something short of a 
person or persons holding the supreme law-making and law- 
enforcing power, e.g. an English king who is otten called 
sovereign, we might say that sovereignty was exercised ‘ de 
facto’ but not ‘do jure ’ wlien the p6wer of such a ^ sove- 
reign ’was in conflict wit] or was not sanctioned by, the 
law as declared *a4vl enforced by the really supreme power. 
Thus an English king, so far as he affected to control the 
army or raise inom‘y \\iitho\^ the co-operiitioii of Parliament, 
might be said to be sovereign ‘ de facto ’ but not ‘ de jure ’ ; 
only, however, on the supposition Hia% the supreme law-mak- 
ing and law -011 forcing jiower does not belong to him, and thus 
that he is- called ‘ sovereign ’ in other than the strict sense. 
If he were sovereign in the full sense ‘ de facto,’ he could 
not fail to be so ‘de jure,’ i.c. legally. In such a state of 
things, if the antagonism between Iving and parliament 
continued for any length of time, it would have to be 
admitted that Jtbere was no sovort^igri in the Sense of a 
supreme law-making and Riw-enforftng power; that sove- 
reignty in this sense was in abeyance, and that anarchy 
prevailed. Or the same thing might be explained by saying 
that sovereignty still resided ‘ de jure ’ with the king and 
parliament, though not ‘ de* facto ’ exercised by them ; but if 
we use such Ian gunge, we must bear jn mind that we are 
qualifying ‘ sovereignty ’ by an epiijiot which neutralises its 

> [Above, eec/SO.] 
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as an actually supreme power. If, however, the 
king succeeded in establishing such a power on a permanent 
footing, he would have become sovereign in the fuU sense, 
and there 'would be no ground for saying, as before, that he 
was not sovereign ‘ de jure * ; for the qualifications ^ de jure ^ 
and ‘ not de jure/ in that sense in which they might be 
applied to a power which is not supreme, are equally 
inapplicable to the power of making and enforcing law 
which is supreme. The monarch’s newly established supre- 
macy may be in conflict with laws that were previously in 
force, but he has only to abolish those laws in order to 
render it legal. If, |hen, it is still to be s^dd to be not ‘ de 
jure,’ it must be because ‘jus’ is used for something else 
than law or right established by law; viz. either for 
‘ natural night ’ (if we admit that there is such a thing), 
and ‘ natural right ’ as not merely r= naViral power; or for 
certain claims which the members of the subject community 
have come to recognise as inherent in the community and 
in themselves as members of it, claims regarded as the 
foundation of law, not as founded upon it, and with which 
the commands of the 'sovereign conflict. But even according 
to this meaning of# ‘jus,’ a sovereign in the strict Austinian 
sense, that is not so ‘do jure*^ is in^-tHe long run an 
impossibility. ‘ Habitual obedience ’ cannot be secured in 
the face of such claims. ^ , 

96. But whether or no in any qualified sense of ‘sove- 
reign ’ or ‘jus,’ a soKcrc^ign that is not so ‘de-jure’ is 
possible, once understand by ‘ sovereign ’ the determinate 
person or persons with whom the ultimate law-imposing and 
law-enforcing power resides, and by ‘jus’ law, it is then 
obviously a contradiction to speak of a sovereign ‘ de jure ’ as 
distinguished from one ‘ de facto.’ The power of the ulti- 
mate imponent of law cannot be derived from, or limited by, 
law. Th6 sovereign may no doubt by a legislative act of 
its own lay down ruies as to the mode in which its power 
shall be exercised, but if it is sovereign in the sense sup- 
posed, it must always be open to it to alter these rules. 
There can be no illegality in its doing so. In short, in what- 
ever sense ‘jus’ is derived from Yhe sovereign, in that sense 
no sovereign can hold his power ‘ de jure.’ So Spinoza held 
that ‘imperium’ was ^‘de jure’ indeed, but ‘de jure 
naturali’ (‘jus naturale ’ naturjil power), which is the 
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same as ‘ de jure dirino * ; only powers exercised in subordi- 
nation to ‘ imperium ^ are ‘ de jure civili.^ So Hobbes said 
that there could be no ^ unjust law.* A law was not a law 
unless enacted by a sovereign, and ^ the just * being that to 
which the sovereign obliges, the sovereign could not enact 
the unjust, though it might enact the inequitable and the 
pernicious, the ‘ inequitable * presumably meaning that 
which conflicts with a law of nature, the ‘ pernicious ’ that 
which tends to weaken individuals or society. Rousseau 
retains the same notion of the impeccability of the sovereign, 
but on different grounds. Every act of the sovereign is 
according to hin^ ‘ de jure,* not because all right is derived 
from a supreme coercive power and the sovereign is that 
power, but because the sovereign is the general will, which 
is necessarily a will for the good of all. The enactment of 
the sovereign couTS. as little, on this view, be ‘inequitable* 
or ‘pernicious* as it could be ‘unjust.* But this view 
necessitates a distinction between the sovereign^ thus con- 
ceived, and the actually supremo power of making and 
enforcing law as it exists anywhere but in what Rousseau 
considered a perfect state. Rousseau indeed generally 
avoids calling this actually supreme powbr ‘‘sovereign,* 
though he cautic^^, as wef iiave seen, altogether avoid it; 
sand since, whatever he liked to call it, the existence of 
Buch a power in fonj^is which according to him prevented 
its equivalence to the general will was almost everywhere a 
fact, his readers would naturnJLly come to think of tlie 
actually supreme power as sovereign ‘ de facto,* in distinc- 
tion from something else which was sovereign ‘de jure.* 
And further, under the influence of Roussoau*s view that 
the only organ of the general will was an assembly of the 
whole people, they would naturally regard such an assembly 
as sovereign ‘de jure,* and any other power actually supreme 
as merely sov^’eign ‘ de facto.* This oppositio», however, 
really arises out of a concu6ion ir^the usage of the term 
‘sovereign*; out of inability on the one side to hold fast 
the identification of sovereign with general will, on the 
other to keep it simply to the sense of the supreme law- 
making -and law-enforcing«power. If ‘ sovereign * = ‘ general 
will,* the distinction of ‘ de facto * and ‘ de jure * is inappli- 
cable to it. A certain desire either is* or is not the general 
will. A certain interest is pr fs not an interest in the 
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common good. There is no sense in saying that such desire 
or interest is general will ‘ de jure * but not ‘ de facto,* or 
vice versa. On the other hand, if ^ sovereign * = ‘the supreme 
law-making and law-enforcing power, the distinction is 
equally inapplicable to it. If any person or persons have 
this power at all, they cannot be said to have it merely ‘ de 
facto * while others have it ^ de jure.* 

97. It may be urged with much truth that the actual 
possession of such power by a determinate person or persons 
is rather a convenient hypothesis of writer^? on jurisprudence 
than an actual fact ; and, as we have seen, the actual con- 
dition of things at^ certain times in certain states may 
conveniently be expressed by saying that there was a 
sovereign ‘ de facto * that was not so ‘ de jure,* or vice versa ; 
but only or^ the supposition that ‘ sovereign ^ is not taken 
necessarily in the full sense of a supreme law-making and 
law-enforcing 2 )ower. In a state of things that can be so 
described, Jiowever, there is no ^ sovereignty * at all in the 
sense of an actually supreme power of making and enforcing 
law resident in a determinate person or persons. Sove- 
reignty in this sense Citn only exist ^ de facto * ; and when it 
BO exists, it is obvious that no other can in the same sense 
exist * de jure.* It may be denieef indeed # mi ' particular cases 
that an actually supreme power of making and enforcing 
law is exercised ‘do jui^e,* in a se/ise of that phrase already 
exjDlained (see section 95). Reiisons wore given for doubting 
whether a power coul^ roully maintain its sovereign attri- 
butes if conflicting with ^ jus,* in the sense thus explained. 
But supposing that it could, the fact that it was not exer- 
cised ‘ de jure * would not entitle us to say that any other 
person or persons were sovereign ‘ de jure,* without altering 
the meaning of ‘ sovereign.* If any one has supreme power 
‘ de facto,’ that which any one else has cannot be supreme 
power. Tlie qualification of a power as held^not ‘ de facto * 
but ‘ de jure * is one wlflcli destroys its chaiScter as supreme, 
i.e. as sovereign in the sense before us. 

98. It is only through trying to combine under the term 
‘sovereign* the notions of the general will and of supremo 
power that we are led to speak ^of the people as sovereign 
‘ de jure,* if not ‘ de facto.* There would be no harm indeed 
in speaking of the general will as sovereign, if the natural 
association of ‘ sovereign * with sppreme coercive power 
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could be got rid of ; but as this cannot be, when once we 
have pronounced the general will ^ sovereign,’ we are pretty 
sure to identify the general will with a vote of the majority 
of citizens. A majority of citizens can be conceived as 
exercising a supreme coercive power, but a general will, in 
the sense of an unselfish interest in the common good which 
in various degrees actuates men in their dealings with each 
other, cannot be so conceived. Thus for the sovereignty, in 
an impalpable and unnatural sense, of the general will, we 
get a sovereignty, ^in the natural and demonstoble sense, of 
the multitude. But as the multitude is not everywhere 
supreme, the aa^^rtion of its sovereig.nty has to be put in 
the form that it is sovereign ‘ de jure.’ The truth which 
^underlies this proposition is that an interest in common 
good is the groiy^ of jiolitical society, in ther sense that 
without it no body of ptojile would recognise any authority 
as having a claim on their common obedience. It is so far 
as a government represents to them a common good that the 
subjects are conscious that they ought to obey it, i.o. that 
obedience to it is a means to an end desirable in itself or 
absolutely. This truth is liitont in Rousseau’s doctrine of 
the sovereignty of the general will, but Jie confounds with 
it the propositiOKi that no government has a claim on 
obedience, but that which originates in a vote passed by the 
people themselves wli^ are^called on to obey (a vote which 
must be unanimous in the case of the original compact, and 
carried by a majority in snbseqneift ca^es). 

99. This latter doctrine arises uiit of the delusion of 
natural right. The individual, it is thought, having a right, 
not derived from society, to do as he likes, can only forego 
that right by an act to which he is a party. Therefore he 
has a right to disregard a law unless it is passed by an 
assembly of which he has been a member, and by the decision 
of which he hgs expressly or tacitly agreed to. be bound. 
Clearly, however, such a llacural rfght of the Individual 
would be violated under most popular sovereignties no less 
than under one purely monarchical, if he happened to object 
to the decision of the majority ; for to say, as Rousseau says, 
that he has virtually agreed, by the mere fact of residence 
in a certain territory, to be bound by the votes of the 
majority of those occupying that territory, is a mere trick to 
save appearances. But in truth t^ere is no such natural 
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right to do as one likes irrespectively of society. It is on 
the relation to a society, to other men recognising a common 
good, that tlie individual’s rights depend, as much as the 
gravity of a body depends on relations to other bodies. A 
right is a power claimed and recognised as contributory to 
a common good. A right against society, in distinction 
from a right to be treated as a member of society, is a 
contradiction in terms. No one, therefore, has a right to 
resist a law or ordinance of government, on the ground that 
it requires him’ to do what he does not likp, and that he has 
not agreed to submit to the authority from which it proceeds ; 
and if no one personal as such a right, no ivumber of persons 
have it. If the common interest requires it, no right can 
be alleged against it. Neither can its enactment by popular 
vote enharfee, nor the absence of such^vnte diminish, its 
right to be obeyed. Rousseau hinfself well says that the 
proper question for each citizen to ask himself in regard to 
any propoSal before the assembly is not, Do 1 like or approve 
it? but, Is it according to the general will? which is only 
another way of asking, Is it according to the general interest? 
It is only ,as the organ of this general interest that the 
populfar vote can erdow any law with the right to be obeyed ; 
and Rousseau himself, if he could Imve freed himself from the 
presuppositions of natural right, might have admitted that, 
as the popular vote is by no nie^ns necessarily an organ of 
the general interest, so the decree of a monarch or of an 
aristocratic assembly, ^unJer certain conditions, might be 
such an organ. 

100. But it may be asked. Must not the individual judge 
for himself whether a law is for the common good? and if 
he decides that it is not, is he not entitled to resist it? 
Otherwise, not only will laws passed in the interest of indi- 
viduals or classes, and against the public good, have a claim 
to our absolute and pcriAauent submission, bvi3 a government 
systematically carried ^^n for the^benefit of a few against the 
many can never be rightfully resisted. To the first part 
of this question we must of course answer ^yes,* without 
qualification. The degree to which the individual judges 
for himself of the relation between the common good and 
the lows which cro^ the path of his ordinary life, is the 
measure of his intelligeijt, as distinguished from a merely 
instinctive, recognition of rights iiH others and in the state ; 
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and on this recognition again depends his practical under^ 
standing of the difference between mere powers and rights 
as recognised by himself. Supposing then the individual 
to have decided that some command of a ^ political superior * 
is not for the common good, how ought he to act in regard 
to it ? In a country like ours, with a popular government 
and settled methods of enacting and repealing laws, the 
answer of common sense is simple and sufficient. He should 
do all he can by legal methods to get the command cancelled, 
but till it is cancelled he should conform to it. * The common 
good must suffer more from resistance to a law or to the 
ordinance of a legal authority, than f^’om the individual’s 
conformity to a particular law or ordinance that is bad, 
<^mtil its repeal can be obtained. It is thus the social duty of 
the individual to^ronform, and he can have no right, as we 
have seen, th;jLt is againSt his social duty; no right to any- 
thing or to do anything that is not involved in the ability to 
do his duty. ' 

101. But difficulties arise when either (1) it is a case of 
disputed sovereignty, and in consequence the legal authority 
of the supposed command is doubtful ; or^ (2) when the 
government is so conducted that there aretiio legal means of 
obtaining the repeal of a law ; or (3) when the whole system 
of a law and government is so perverted by private interests 
hostile to the public that thq^’o has ceased to be any common 
interest in maintaining it; br (4), — a more frequent case, — 
when the’authority from which the ol^ject ion able command 
proceeds is so easily separable from that on which the main- 
tenance of social order and the fabric of settled rights 
depends, that it can be resisted without serious detriment to 
this order and fabric. In such cases, may there not be a 
right of resistance based on a ‘ higher law ’ than the com- 
mand of the ostensible sovereign ? 

102. (1) As •to cases where the* legal authority of the 
supposed command is doubtful. In dk)dern states the defi- 
nition of sovereignty, — the determination of the person or 
persons with whom the supreme power of making and 
enforcing law legally resides, — ^has only been arrived at by 
a slow process. The European monarchies have mostly arisen 
out of the gradual conversion of feudal superiority into 
sovereignty in the strict sense. ^ Great states, such as 
Germany and Italy, hava been formed by the combination 
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of independent or semi-dej)endent states. In England the 
unity of the state goes back much further than anywhere 
else, but in Englrind it was but gradually that the residence 
of sovereignty jointly in king, lords, and commons came 
to be practically established, and it is still founded merely 
on a customary law. In the United States, with a written 
constitution, it required all Austin^s subtlety to detect where 
sovereignty lay, and he places it where probably no ordinary 
cHizim of the United States had ever thought of it as 
residing, viz. in the states* governinents as forming one 
aggregate body: meaning by a state’s government, not, its 
ordinary legislature, but the body of citizens which appoints 
its ordinary legislature, and which, the union apart, is 
properly sorer(Mgn therein.* lie bases this view on the 
provision -cn the constitution, according^ to which amend- 
ments to it are only valid ‘ when ratified by the legislature 
in three- fourths of the several states, or by convention in 
threc-foui#ths thereof.’ (I, p. 208 .) But no ordinary citizen 
of the United States probably ever thought of sovereignty 
except as residing either in the government of his state or 
in the federal government consisting of congress and presi- 
dent, or sometimes in one way, sometimes in the other. In 
other countidos, e.g. Fiance, whore since ’Louis XIV the 
quarter in which sovereignty resides has at any given time 
been easily assignable, th(Te have sin/;e the revolution been 
such frequent changes in iho ostensible sovereign that there 
might almost at any time have been a case for .doubting 
whether the ostensible sovereign had such command over 
the habitual obedience of the peoi>le as to be a sovereign 
in that sense in which there is a social duty to obey the 
sovereign, as the representative of the common interest in 
social order ; whether some prior sovereignly was not really 
still ill force. For these various reasons there have been 
occasions* ^n the history of all modern states at which men, 
or bodies*' of men, vir»tli(jut th«» conscious assertion of any 
right not founded upon law, might naturally deem them- 
selves entitled to resist an authority which on its part 
claimed a right — a legally establislied power — to enforce 
obedience, and turned out actually to possess the power of 
doing so. 

IOC. In such cases the truest retrospective account to be 
given of the matter will bfton be^ that at the time there was 
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nothing amounting to a right on either side. A right is a 
power of which the exercise by the individual or by some 
body of men is recognised by a society, either as itself 
directly essential to a common good, or as conferred by an 
authority of which the maintenance is recognised as so 
essential. But in cases of the kind described the authorities, 
appealed to on each side as justifying respectively compul- 
sion and resistance, often do not command a sufficiently 
general recognition of their being necessary to the common 
good to enable thcyi to confer rights of compuTsionor resist- 
ance. One or other of them may be coming to do so, or 
ceasing to do so,%but rights, though qp the one hand they 
are eternal or at least coeval with human society, on the 
gther hand take time to form themselves in this or that 
particular subject, and to transfer themselves frOifl one sub- 
ject to anothcf ; (just a s' one may hold reason to be eternal, 
and yet hold that it takes time for this or that being to 
become rational.) Hence in periods of conflict 'between 
local or customary and imperial or written law, between 
the constituent powers of a sovereignty, such as king and 
parliament in England, of which the relation^ to each other 
has not become accurately defined, between a falling. and 
a rising sovereign in a period of revolution, between federal 
and state authorities in a composite state, the facts are best 
represented by saying tliat a time there may be no right 
on either side in the conflieft, and that it is impossible to 
determine' precisely the stage at whic^^i there comes to be 
such a right on the one side as implies a definite resistance 
to right on the other. This of course is not to be taken to 
mean that in such periods rights in general are at an end. 
It is merely that right is in suspense on the particular point 
at issue between the conflicting powers. As we have seen, 
the general fabric of rights in any society does not depend 
on the existence#of a definite and tl^certained so^reignty, 
in the restricted sense of thS words ; the determination 
of a person or persons in whom supreme power resides ; but 
on the control of the conduct of men according to certain 
regular principles by a society recognising common interests ; 
and though such control may be more or less weakened 
during periods of conflict of the kind suppe^sed, it never ceases. 

104. It does not follow, howevpr, because there may 
often not be strictly a righi on ejlther side in such periods of 
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conflict, that there is not a good and an evil, a better and a 
worse, on one side or the other. Of this we can only judge 
by reference to the end, whatever it be, in which we conceive 
the good of man to consist. There may be clear ground for 
saying, in regard to any conflict, that one side rather than 
the other ought to have been taken, not because those on one 
side were, those on the other were not, entitled to say that 
thej^ had a right to act as they did, but because the common 
good of a nation or mankind was clearly promoted by one 
line of action! not by the other. E.g. in^ the American war 
of secession, though it would be difficult to say that a man 
had not as much a right to fight for his/‘Seceding state as 
for the Union, yet as the special interest of the seceding 
states was that of maintaining slavery, there was reason for 
holding tBat the side of the Union, not tl^J'^- of the seceding 
states, was the one which ought to ^oe taken. On the other 
hand, it does not follow that in a struggle for sovereignty 
the good* of man is more served by one of tiie competing 
powers than by the other. Good may come out of the 
conflict without one power contributing more to it than the 
other. There^inay thus be as little ground retrospectively 
for paying that one side or the other ought to have been 
taken, as that men had a right to take one and not the 
other. At the same time, as regards the individual, there 
is no reason for doubting that ^the U'tter the motive which 
determines him to take this side or that, the more he is 
actuated in doing sy by® some unselfish desire for human 
good, the more free he is from egotism, and that conceit or 
opiuionatedness which is a form of egotism, the more- good 
he will do whichever side he adopts. 

105. It is in such cases as we have been considering that 
the distinction between sovereign ‘ de facto ^ and sovereign 
‘ de jure ^ arises. It has a natural meaning in the mouths 
of those Vdio, in resisting some coercive jY>wer that claims 
their obedience, can^jJ)oinfc to another determinate authority 
to which they not only consider obedience due, but to which 
such obedience in some considerable measure is actually 
rendered ; a meaning which it has not when all that can be 
opposed to sovereign ^de facto ^ is either a ‘general will,’ or 
the mere name of, a fallen dynasty exercising no control 
over men in their dealings with each other. But where this 
opposition can be used with a natural meaning, it is a truer 
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account of the matter (a s we have seen) to say that sovereignty 
is in abeyance. The existence of competing powers, each 
affecting to control men in the same region of outward 
action, and each having partisans who regard it alone as en- 
titled to exercise such control, implies that there is not that 
unity of supreme control over the outward actions of men 
which constitutes sovereignty and which is necessary to the 
complete organisation of a state. The state has either not 
reached complete organisation, or is for the time disorganised, 
the disorganisation* being more or less serious* according to 
the*’ degree to which the everyday rights of men (their 
ordinary freedom ^f action and acquisyition) are interfered 
with by this want of unity in the supreme control. 

♦ 106. In such a state of things, the citizen has no rule of 

‘right’ (in the sejisc of the word) to guide^im. He 

is pretty sure .to think tliat one or other of the competing 
powers has a right to his obedience because, being himself 
interested (not necessarily selfishly interested) in its support, 
he does not take account of its lacking that general recogni- 
tion as a power necessary to the common good which is re- 
quisite in order to give it a right. But’ we loojcing, back may 
see that there was no such jright. Was there then nothing 
to direct him either Avay? Siini)ly, I should answer, the 
general rule of looking to the moral good of mankind, to 
which a necessary in cans isw the organisation of the state, 
which again requires unity of supreme control, in the com- 
mon interest, over the outward actions of men. The citizen 
ought to have resisted or obeyed either of the competing 
authorities, arcording as by doing so he contributed most to 
the organisation of the state in the sense explained. It 
must be admitted that without more knowledge and fore- 
sight than the individual can be expected to possess, this 
rule, if he had recognised it, could have afforded him no 
sure guidance ; fcut this is only to %ay that thei^*are times 
of political difticulty in whfch the lirT^ of conducT adopted 
may have the most important effect, but in which it is very 
hard to know what is the proper line to take. On the other 
side must be set the consideration that the man who brings 
with him' the character most free from egotism to the decision 
even of those questions of conduct, as to which established 
rules of right and wrong are of no jivail, is most sure on the 
whole to take the line which y^dlds the best results. 
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• 107. We come next to tlie question of the possible duty 

of resistance in cases where no law, acknowledged or half- 
acknowledged, written or customary, can be appealed to 
against a command (general or particular) contrary to the 
public good; wliere no counter-sovereignty, in the natural 
sense of the words, can be alleged against that of the im- 
ponent of the law ; and where at the same time, from the 
people having no share, direct or indirect, in the govern- 
ment, there is no means of obtaining a repeal of the law by 
legal means. I say the ‘duty 'of resistance becatise, from 
the point of view here adopted, there can be no ‘ right, ^ ’fin- 
less on the ground that it is for the coin^non good, and if 
80 , there is a duty. In writings of the seventeenth and 
eighteenth centuries, starting with the assumption of natural, 
rights, the question was never put on its pr oper footing. It 
was not asked, When, for the sake of the common good, the 
citizen ought to resist the sovereign? but, What sort of in- 
jury to person or property gave him a natural right to resist ? 
Now there is sense in inquiring upon what sort and amount 
of provocation from government individuals inevitably will 
resist; haw (in Spinoza’s language) that ‘indignatio’ is 
excited which leadts them ‘ in uniim conspirare ’ ; but there is 
none in asking what gives them a right to resist, unless we 
suppose a wrong done to society in iheir persons; and then 
it becomes a question not of eight ''merely, but of duty, 
whether the wrong done is such as to demand resistance. 
Now when the que:;tio7i is thus put, no one presumably would 
deny that under certain conditions there might be a duty 
of resistance to sovereign power. 

108. It is important, however, that instead of discussing 
the right of a njajoriiy to resist, we should discuss the duty 
of resistance as equally possible for a minority and a majority. 
There cap be no right of a majority of citizens, as such, 
to resist ^'‘sovereign, ff by law% wTitten oF customary, the 
majority of citizens possess or share in the sovereign power, 
then any conflict that may arise between it and any power 
cannot be a conflict between it and the sovereign. The 
majority may have a right to resjst such a power, but it will 
not be a right to resist a sovereign. If, on the other hand, 
the majority of citizens have no share by law or custom in 
the supreme law-making ^ind law-enforcing power, they never 
can have a right, simply as a^majoriiy, to resist that power. 
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In such a case, there may arise a social duty to resist, and 
the exercise of men’s powers in fulfilment of that duty may 
be sustained' by such a general recognition of its being for 
the public good, as to become a right ; but the resistance 
may be a duty before a majority of the citizens approve it, 
and does not necessarily become a duty when a majority of 
them do approve it; while that general recognition of its 
exercise as being for the common good, through which the 
power of resistance becomes a right, must be something 
more habitual and^ sustained and penetrating "than any vote 
of -a majority can convey. Incidentally, however, the con- 
sideration of the '^ttitude of the mass of the people in regard 
to a contemplated resistance to established government must 
always be most important in determiniTig the question 
whether the rei^.stance should be made. It shouM be made, 
indeed, if at all, not Because the majority approve it, but 
because it is for the public good ; but account must be taken 
of the state of mind of the majority in considering whether it 
is for the public good or no. The presumption must generally 
be that resistance to a government is not for the public good 
when made on grounds which the niUss of the people can- 
not appreciate ; and it must be on the pi;esence of a strong 
and intelligent ’popular sentiment in favour of resistance 
that the chance of avoiding anarchy, of replacing the exist- 
ing government by aqother^ oiEcctual for its purpose, must 
chiefly depend. On the other hand, it is under the worst 
governments that the public spirit*is most crushed ; and thus 
in extreme cases there may be a dui^ of resistance in the 
public interest, though there is no hope of the resistance 
finding efficient popular support. (An instance is the Mazzi- 
nian outbreaks in Italy.) Its repeated renewal and repeated 
failure may afford the only prospect of ultimately arousing 
the public spirit which is necessary for the maintenance of 
a government i%the public interest.* And just There may 
thus be a duty of resistance on tl\\part of a hopeless 
minority, so on the other side resistance even to a monarchic 
or oligarchic government is not justified by the fact that a 
majority, perhaps in some temporary fit of irritation or im- 
patience^ is ready to suppoft it, if, as may very well be, the 
objects for which government subsists— the general freedom 
of action and acquisition and self-development — are likely 
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to suffer from an overthrow of the government in the 
popular interest. 

109. No precise rule;, therefore, can be laid down as to 
the conditions under which resistance to a despotic govern- 
ment becomes a duty. But the general questions which the 
good citizen should ask himself in contemplating such resist- 
ance will be, (a) What prospect is there of resistance to the 
sovereign power leading to a modification of its character or 
an improvement in its exercise without its subversion? ( 6 ) 
If it is overthrown, is the temper of the jjeople such, are the 
influences on which the general mainienance of social order 
and the fabric of recognised rights depen^ so far separable 
from it, that its overthrow will not mean anarchy? (c) If its 
overthrow does lead to anarchy, is the whole system of law 
and government so perverted by private^ interests hosti/e 
to the public, that there has ceased to be anj^ common in- 
terest in maintaining it? 

110. 'Such questions nro so little likely to be impartially 
considered at a time when resistance to a despotic govern- 
ment is in contemplation, and, however impartially con- 
sidered, are so intrinsically difficult to answer, that it may 
seem ahsnrd to d^^ell on them. No doubt revolutionists do 
and must to a great extent ‘ go* it blind.’ Such beneficent 
revolutions as there have been could not have been if they 
did not. But in most of those questions of right and wrong 
in conduct, which have to be settled by consideration of the 
probable effects of lh(' coi'iduct, the estimate of effects which 
regulates our approval or disapproval upon a retrospective 
survey, and according to which we saj that an act should or 
should not have been done, is not one which we could expect 
the agent himself to ha ve made. The effort to make it would 
have paralysed his power of action. 

111. In the simple cases of moral duty, where there is 
no real djjtubt as to the effects of this or^that action, and 
danger Sriscs froixj^interestedi self-sophistication, we can 
best decide for ourselves whether we ought to act in this 
way or that by asking whether it is what is good in us — a 
disinterested or unselfish motive — that moves us to act in 
this way or that 5 and in judgihg of the actions of others, 
where the issues and circumstances are simple, the moral 
question, the question of ‘ ought ’ or * ought not,’ is often 
best put in the form. How tfar waij the action such as could 
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represent a good character P That indeed is the form in 
which the question should always he put, when the nature 
of the case 'admits it; since, as argued elsewhere [Pro?, to 
Ethicey II, I and ii], it is only in its relation to character 
that action is in the full sense good or bad. But where the 
probable effects of a certain line of action are at the time of 
taking it very obscure, we cannot be sure that relatively 
the best character will lead a man to take the line which 
, turns out best in the result, or that because a line of action 
has turned out well in result, the character of-*the man who 
adapted it was good. This being so, in judging of the act 
retrospectively we^have to estimate it by the result simply, 
in abstraction from the character of*the agent. Thus in 
looking back upon a revolutionary outbreak we can only 
judge whether^it was vindicated by the result. ^ If in the 
light of the result if appears that conditions were not 
present under which it would have furthered rather tl\an 
interfered with the true objects of government^ ^ve judge 
that it should not have been made ; if otherwise, we approve 
it, — ^judge that the persons concerned in it were doing their 
duty in acting as they did. But whether they were really 
doing their duty in the full sense of the^terni iii acting as 
they did in a ca^e when th8 outbreak was successful, 6r not 
doing it in a case where it failed, is what we simply cannot 
tell ; for this depends^ on the state of character which their 
action represented, and tha? is beyond our ken. 

112. .Such is the necessary impeiiection under which all 
historical judgments labour, though historians are not apt 
to recognise it and would be thought much more dull if they 
did. They Vould have fewer readers if they confined them- 
selves to the analysis of situations, wliich may bo correctly 
made, and omitted judgments on the morality of individuals 
for which, in the proper seiise, the daUi can never be forth- 
coming. We g^arcely have them for ourselves .f^cept that 
we know that we are none, of us wbr^ we should be), still 
less for our intimate acquaintance ; not at all for men whom 
we only know through history, past or present. In regard 
to them, we can only fall back on the generalisation, that 
the best man — the man mbst disinterestedly devoted to the 
perfecting of humanity, in some form or other, in his own 
person or that of others — is more likely to act in a way that 
is good as measured by^its resultd*, those results again being 
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estimated with reference to an ideal of character, and that 
this is so even under circumstances of political complication. 
Appearances to the contrary, appearances of harm done 
from good motives, may be met by the considerations, (1) 
that there is often much egotism in what calls itself con* 
scientiousness, and that the * conscientious * motives wbicl^ 
lead to mischievous acts may not be in the highest sense 
disinterested ; (2) that to what we call the consequences of 
c,n action many influences contribute besides the action which 
we call the Cause, and if evil seems to clo" the consequences 
of action pure in motive, this may be due to other influences 
connected with motives less worth}', wliile^ the consequences 
which in the rough *we call bad might have been worse but 
for the intervention of the purely-motived action ; (3) that 
the beiidUcent results are often put to ijjx? credit of the 
actions of selfish men when they should rather be credited to 
injfliiences more remote and complex, Aviihout which those 
actions would have been impossible or had no good eflect, 
and which have arisen out of unselfish activities. We see 
the evil in a course of events and lay the blame on someone 
who should have acted diflerently, and whom perhaps we take 
as an instance of ,how good men cause mischief ; but we do 
not see the greater evil which wbuld otherwise have ensued. 

In regard to the questions stated above as those which 
the good citizen should set himself in contemplation of 
a possible rebellion, though they are questions to which 
it is impossible for a citii'en in the heat of a revolutionary 
crisis to give a sufiicient answer, and which in fact can only 
be answered after the event, yet they represent objects which 
the good citizen will set before himself at sucli times ; and 
in proportion to the amount of good citizenship, as measured 
by interest in those objects, interest in making the best of 
existing institutions, in maintaining social order and the 
general farbric of rights^ interest which lea<Js to a bona fide 
estimate ^df the vajk'ie of the « existing government in its 
relation to public good, will be the good result of the 
political movement. 
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113. Looking back on the polili(?nl theories which we 
have discussed, we may see tliat they tfll start with putting 
the question to be dealt with in the same way, and that 
tTieir errors art;^very niucli due to the way in whict they put 
it. Th(^y make tio iiiqiliry into tlie development of society 
and of man through societ}^ They take no account of other 
forms of commuiiiiy than that regulated by a. supreme 
coercive power, either in the way of investigating their 
historical oidgin and connection, or of considering the ideas 
and states of mind which they imply or wliich render them 
possible. They leave out of sight the process*by tvhich men 
have been clothovl willi riglfts and duties, and with sen§es of 
right and duty, which arc neither natural nor derived from 
a sovereign power. They look only to the supreme coercive 
power on the one side and to individuals, to whom natural 
rights are ascribed, on the other, rmd ask what is the nature 
and origin of the right of tliat suprcfie coercive power as 
against these natural rights of individuals. The question so 
put can only* be answered by some device for representing 
the individuals governed as consenting parties to the exercise 
of government over thoin. This they no doubt are so long 
as the government is exercised in a way corresponding to 
their several wisjjos ; but, so long this is the cas^, there is 
no interference with their ‘^natural litoty ’ to de as they 
like. It is only when this liberty is interfered with, that 
any occasion arises for an explanation of the compatibility of 
the sovereign’s right witl) the natural right of the individual ; 
and it is. just then that the* explanation by the supposition 
that the right of the sovereign is founded on consent, fails. 
But the need of the fictitious explanation arises from a wrong 
way of putting the question ; th^ power which regulates our 
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conduct in political society is conceived in too abstract a way 
on the one side, and on the other are set over against it, as 
the subjects which it controls, individuals invested with all 
the moral attribute's nnd rights of humanity. But in truth 
it is only as members of a society, as recognising common 
interests and objects, that individuals come to have these 
attributes and rights ; and the power, which in a political 
society they have to obey, is derived from the development 
end systematisation of those institutions for the regulation 
of a common?* life without which they would have no rights 
at all. 

114. To ask why I am to submit to the power of the 
state, is to ask why T am to allow my life to be regulated 
by that complex of institutions without which I literally 
should n#t have a life to cull my own, noj: should be abfe 
to ask for a justification of what I a*m called on to do. For 
that I may have a life which I can call my own, I mnst not 
only be oonscions of myself and of ends wdiieh T present to 
myself as mine ; I must be able to reckon on a certain freedom 
of action and acquisition for the attainment of those ends, 
and this can only be* secured through common recognition 
of this freedom on the part of each other by members of a 
society, as being for a commoA good. Without this, the 
very consciousness of having ends of his own and a life which 
he can direct in a certain way, a life of whicli he can make 
something, would remain dormant in a man. It is true that 
slaves have boon found tf» have this consciousiies? in high 
development ; but a ^lave even at his lowest has been partly 
made what he is by an ancestral life which was not one of 
slavery pure and simple, a life in which certahi elementary 
rights were secured to the members of a society through 
their recognition of a common interest. He retains certain 
spiritual aptitudes from that state of family or tribal freedom. 
This, petdiaps, is all ^ha-t could be said^of most of the 
slaves oif plantatioii^in modern„times ; but the slavery of the 
ancient world, being mainly founded on captivity in war, was 
compatible with a considerable amount of civilisation on the 
part of the slaves at the time when their slavery began. A 
Jewish slave, e.g., would carrj with him into slavery a 
thoroughly developed conception of right and law. Slavery, 
moreover, implies the establishment of some regular system 
of rights in the slave-owliing society. The slave, especially 
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fcho domestic slave, has the signs and effects of this system 
all about him. Hence such elementary consciousness of 
rights — of powers that are his own to make the best of — as 
the bom slave may inherit from an ancestral life of freedom, 
finds a stimulus to its inward development, though no oppor- 
tunity for outward exercise, in the habits and ideas of civilised 
life with which a common language enables the slave to be- 
come conversant, and which, through the sympathy implied 
in a common language, he to some extent makes his own. 
Thus the 'appearance in slaves of the conceptibn that they 
should be masters of themselves, does not conflict with the 
proposition that o^ly so far as a certain freedom of action 
and acquisition is secured to a body of men through their 
recognition of the exercise of that freedom by each other as 
being for the ^^nmon ^jood, is there an act ualisati^n of the 
individuaFs c§ns(?iousness of liaving life and ends of his own. 
The exercise, manifestation, expression of this consciousness 
through a freedom secured in the way described ig necessary 
to its real existence, just as language of some sort is necessary 
to the real existence of thought, and bodily movement to that 
of the soul. 

115. The demand, again, fora justifica^ion*of What one is 
called on by authority to do presupposes some standard of fight, 
recognised as equally valid for and by the person making the 
demand and others wjio for^n a society with him, and such 
a recognised standard in turn implies institutions for the 
regulation of men’s dealings witli^ach other, institutions of 
which the relation to the consciousness^ of right may be eom- 
*pa^ed, as above, to that of language to thought. It cannot 
be said that* the most elementary consciousness of right is 
prior to tliom, or they to it. They are the expressions in 
which it becomes real. As conflicting with the momentary 
inclinations of the individual, these institutions are a power 
which he obeys unwillingly ; whichJbe has to, or is^made to, 
obey. But it is only through them t}'^ the consbiousjiess 
takes shape and form which expresses itself in the question, 
‘ Why should I thus be constrained? By what right is my 
natural right to do as I like overborne ? ’ 

116. -The doctrine that* the rights of government are 
founded on the consent of the governed is a confused way 
of stating the truth, that the institutions by which man is 
moralised, by which he comes to do what i he sees that he 
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must, as distinct from what he would like, express a con- 
ception of a common good ; that through them that conception 
takes form and reality; and that it is in turn through its 
presence in the individual that they have a constraining 
power over him, a power which is not that of mere fear, still 
less a pliysical compulsion, but which leads him to do what 
he is not inclined to because there is a law that he should. 

Rousseau, it -will be remembered, speaks of the ‘ social 
pact ^ not merely as the foundation of sovereignty or civil 
government,'but as the foundation of morality. Through it 
man becomes a moral agent ; for the slavery to appetite he 
substitutes the freedom of subjection to self-imposed law. 
If he had seen at the same time that rights do not begin till 
duties begin, aiid that if there was no morality prior to the 
pact theA; could not be rights, he might ^Hive been saved 
from the error which the notion of thcr(5 h.' ing natural rights 
introduces into his theory. But though he does not seem 
himself ’to have been aware of the full bearing of his 
own conception, the conception itself is essentially true. 
Setting aside the fictitious representation of an original 
covenant as having ^ivon birth to that common ^ ego ’ or 
general will, without which no such covenant would have 
been possible, and of obligations arising oiit of it, as out of 
a bargain made bi'tween one man and another, it remains 
true that only thr(jugh a recognition by certain men of a 
common interest, and through the expnission of that recog- 
nition in certain regulations of their dealings with each other, 
could morality origlir'ite, or any meaning be gained for such 
terms as * ought ’ imd ^ right ’ and their equivalents. 

117. Morality, in the lirst instance, is the observance of 
such regulations, and though a higher morality, the morality 
of the character governed by ^ disinterested motives,^ i.e. by 
interest in some form of human perfection, comes to differ- 
entiate itself from this?- primitive morality consisting in the 
observance of ruleSy-^-stablislied ':or a common good, yet this 
outward morality is the presupposition of the higher mo- 
rality. Morality and political subjection thus have a common 
source, Apolitical subjection * being distinguished from that 
of a slave, as a subjection which secures rights to the subject. 
That common source is the rational recognition by certain 
human beings — it may be merely by children of the same 
parent — of a oofamon well-being \^hicli ia their well-being, 
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and which they conceive as their well-bein^ whether at any 
moment any one of them is inclined to it or no, and the 
embodiment of that recognition in rules by which the 
inclinations of the individuals are restrained, and a corre- 
sponding freedom of action for the attainment of well-being 
on the whole is secured. 

118. From this common source morality and political 
subjection in all its forms always retain two elements in 
common, one consisting in antagonism to some inclination, 
the other consisting in the consciousness that the anta- 
gonism to inclination is founded on reason or on the con- 
ception of some adequate good. It is the antagonism to 
inclination involved in the moral life, as alone we know it, 
that makes it proper to speak analogically of moral ‘ laws * 
and ^ imperati ^s / It must be remembered, however, that 
such language is ^imalogical, and that there is an essential 
difference between laws in the strictest sense (laws which 
are indeed not adequately described as general coipi/iands of 
a political superior, sanctioned by liability to pains which 
that superior can inflict, but in which a command so sanc- 
tioned is an essential element), and the laws of conscience, 
of which it is the peculiar dij^'uity that tliey^have no external 
imponemt and no sanction consisting in fear of bodily evil. 
The relation of constraint, in the one case between the man 
and the externally imppsed ^^aw, in the other between some 
particular desire of the man and his consciousness of some- 
thing absolutely desirable, we natiu^illy represent in English, 
when we reflect on it, by the common hirin ‘ must.’ ‘I must 
connect with the main drainage,’ says the householder to 
himself, reflecting on an edict of the Local Board. ‘ I must 
try to get A.B. to leave off drinking,’ he says to himself, 
reflecting on a troublesome moral duty of benevolence to his 
neighbour. And if the ‘must’ in the former case represents 
in part the knovrfedge that coinpulaion may be put on the 
man who neglects to do whrit he must,,,^ich is mt part of 
its meaning in the second, on the other ha-na the consciousness 
that the constraint is for a common good, which wholly 
constitutes the power over inclination in the second case, 
must always he an element in that obedience which is 
properly called obedience to law, or civil or political 
obedience. Simple fear can never constitute such obedience. 
To represent it as the^bas^s of citil fiubjectic^ is uo confound 
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the citizen with the slave, and to represent the motive which 
is needed for the restraint of those in whom the civil sense 
is lacking, iuid for the occasional reinforcements of the law- 
abiding princifde mothers, as if it were the normal influence 
in habits of life of which the essential value lies in their 
being independent of it. How far in any particular act of 
conformity to law the fear of penalties may be operative, it 
is impossible to say. What is certain is, that a habit of 
subiectioii founded upon such fear could not be a basis of 
political or' free society; for to this it is necessary, not 
indeed that everyone subject to the laws should take part in 
voting them, still less that he should consent to their 
application to himself, but that it should represent an idea 
of common good, wliich each member of the society can 
make hi^ own so far as he is rational, i.e^napablc of tfie 
conception of a common good, lioweve^'^’much particular 
passions may lend him to ignore it and thus necessitate the 
use of ft)rce to prevent him from doing that which, so far 
as influenced by the conception of a common good, he would 
willingly abstain from. 

119. Whether the legislative and administrative agencies 
of society can bejvept in the main free from bias by private 
interests, and true to the idea of common good, without 
popular control; whether again, if they can, that civil 
sense,’ that appreciation of common goc^d on the part of the 
subjects, which is as necessai'y to a free or political society 
as the direction of law to maintenance of a common good, 
can be kept alive without active participation of the people in 
legislative functions ; these arc questions of circumstances 
which perhaps do not admit of unqualified answers. The views 
of those who looked mainly to the highest development of 
political life in a single small society, have to be modified if 
the object sought for is the extension of political life to the 
largest nsimber of j)eop^ie. The size of ni®^^rn states renders 
necessary the substitution of a representative system for one 
in which the citizens shared directly in legislation, and this so 
far tends to weaken the active interest of the citizens in the 
common weal, though the evil may partly be counteracted 
by giving increased importance to municipal or communal 
administration. In some states, from the want of homo- 
geneity or facilities of communication, a representative 
legislature is sci^cely poSsible. Xu otl^ers, where it exists, a 
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great amount of power, virtually exempt from popular con-, 
trol, has to be left with what Rousseau would have called 
the ‘ prince or magistrate.’ In all this there is a lowering 
of civil vitality as compared with that of the ancient, and 
perhaps of some exceptionally developed modern, common- 
wealths. But perhaps this is a temporary loss that we have 
to bear as the price of having recognised thtj claim to citizen- 
ship as the claim of all men. Certainly all political ideals, 
which require active and direct participation by the citizens 
in the functions of the sovereign state, fail us as’ soon as we 
try to conceive their realisation on the wide area even of 
civilised mankind. It is easy to conceive a better system 
than that of the great states of modern* Europe, with their 
national jealousies, rival armies, and hostile tariffs; but the 
coTiditiou of a ng^ b etter state of things would seem tf) be the 
recognition of Jol75»»^ing*le constraining power, which would 
be even more remote from the active co-operation of the iup 
dividual citizen than is the sovereign power of ,tlfe great 
states at present. 

120. These considerations may remind us how far re- 
moved from any foundation in their own will the require- 
ments of the modern state must seem to be to most of those 
who have to submit to them? It is true tliat the necessity 
which the state lays upon the individual is for the most part 
one to which he is so accustomed that he no longer kicks 
against it; but what is it, we may ask, but an external 
necessity, .which he no more lays •on himself than he does 
the weight of the atmosphere or the ^iressure of summer 
heat and winter frosts, that compels the ordinary citizen to 
pay rates and tuxes, to serve in the army, to abstain from 
walking over the squire’s fields, snaring his hares, or fishing 
in preserved streams, to ijay rent, to respect those artificial 
rights of property which only the possessors of them have 
any obvious inter^sijt in maintaining, ^r even (if he 4s one of 
the ‘ proletariate ’) to keep Jiis hands ,gff the sujJbrfluous 
wealth of his neighbour, when he has mfhe of his own to 
lose? Granted that there are good reasons of social ex- 
pediency for maintaining institutions which thus compel the 
individual to actions and fofbearances that are none of his 
willing, is it not abusing words to speak of them as founded 
on a conception of general good ? A conception does not 
float in the air. It m^t be somebody’s conception. Whose 
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conception, then, of general good is it that these institutions 
represent P Not that of most of the people who conform to 
them, for they do so because they are made to, or have come 
to do so habitually from having been long made to ; (i.e. from 
being frightened at the consequences of not conforming, 
not consequences which follow from not conforming in the 
ordinary course of nature, but consequences which the state 
inflicts, artificial consequences.) But when a man is said 
to obey an authority from interest in a common good, some 
other good is mojiiit than that which consists in escaping 
the punishment which the authority would inflict on .dis- 
obedience. Is then the conception of common good which is 
alleged a conception of it on the part of those who founded 
or who maintain the institutions in question? But is it not 
certain t^iat private interests have been thcy.rnain agents*in 
establishing, and are still in maintainingx'it any rale all the 
more artifleial rights of property? Have not our modern 
states, a'gJiin, in nearly every case been founded on conquest, 
and are not the actual institutions of government in great 
measure the direct result of such conquest, or, where revo- 
lutions have iuterveiicd, of violence which has been as little 
governed* by any conception of general good? Supposing 
that philosophers can find ex(iftisite reasons for considering 
the institutions and requircmients which have resulted from 
all this self-seeking and violence to be contributory to the 
common good of tliuse who have to submit to them, is it not 
trifling to speak of them as founded on or representing a 
conception of this good, when no such conception has in- 
fluenced those who established, maintain, or submit to them? 
And is it not seriously misleading, when the requirements of 
the state have so largely arisen out of force directed by 
selfish motives, and when the motive to obedience to those 
requirements is determined by fear, to speak of them as 
having ft common source witli the morft^.ty of which it is 
admitted that the essence is to be disinterested and spon- 
taneous 9 ^ 

121. If we would meet these objections fairly, certain 
admissions must be made. The idea of a common good 
which the state fulfils has n^ver been the sole influence 
actuating those who have been agents in the historical pro- 
cess by which states have come to be formed ; and even so 
far as it has actuated thein^ it has been only as conoeived in 
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some very imperfect form that it has done so. This is equally 
true of those who contribute to the formation and main- 
tenance of states rather as agents, and of those who do so 
rather as patients. No one could pretend that even the 
most thoughtful and dispassionate publicist is capable of the 
idea of the good R(jrved by the state to which he belongs, in 
all its fulness. He apprehends it only in some of its bear- 
ings; but it is as a common good that he apprehends it, i.e. 
not as a good for himself or for this man or that more than 
another, but for all members equally in virtue of their rela- 
tion to each othef and their common nature. The idea 
which the ordinary citizen has of the common good served 
by the state is rnuc^i more limited in content. Very likely 
he does not think of it at all in connection with anything 
th?it the term ^ state ’ represents to him. But he has a clear 
understanding o!*. certain interests and rights common to 
himself with Bis neighbours, if only such as consist in getting 
his wages paid at the end of the week, in getting his-ino'ney\s 
worth at the shop, in the inviolability of his own person and 
that of his wife. Ilabitiially and instinctively, i.e. without 
asking the reason why, he regards the. claim which in these 
respects he makes for himself as conditional upon his recog- 
nising a like cliiim in others,*and thus as id the proper sense 
a right, — a claim of which the essence lies in its being com- 
mon to himself with others. Without this instinctive recog- 
nition he is one of the ^ Sang^rous classes,’ virtually outlawed 
by himself. With it, though he have no reverence for the 
‘state ’ under tha.t name, no sense of an interest shared with 
others in niaintpining it, he has the needful elementary con- 
ception of a common good maintained by law. It is the 
fault of the state if this conception fails to make him a loyal 
subject, if not an intelligent patriot. It is a sign that the 
state is not a true state ; that it is not fulfilling its*primary 
function of mainlining law equall;^ in the interfjgt of all, 
but is being administered in the interest of classes whence 
it follows that the obedience which, if not j^idered willingly, 
the state compels the citizen to render, is not one that he 
feels any spontaneous interest in rendering, because it does 
not present itself to him as ttie condition of the maintenance 
of those* rights and interests, common to himself with his 
neighbours, which he understands. 

122. But if the law which regulates private relations and 
/ • • K 
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its administration are so equally applied to all, that all who 
are capable of a common interest are prompted by that in- 
terest to conform to the law, the result is still only the loyal 
subject as distinct from the intelligent patriot, i.e. as distinct 
from the man who so appreciates the good which in common 
with others he derives from the state — from the nation 
organised in the form of a self-governing community to 
which he belongs — as to have a passion for serving it, 
whether in the way of defending it from external attack, 
or developing it from within. The citizens of the Roman 
empire were loyal subjects; the admirable maintenance of 
private rights made them that ; but they were not intelligent 
patriots, and chiellj because they were .lot, the empire fell. 
That active interest in the service of the state, which makes 
patriotis 7 n in the better sense, can hardly aryje wliile tlie‘ln- 
dividual’s relation to the state is thau of a^y>r?boive recipient of 
protection in the exercise of his rights of "person and property. 
While this is the case, he will give the state no thanks for 
the protection which he will come to take as a matter of 
course, and will only be conscious of it when it descends upon 
him with some unusual demand for service or payment, and 
then he will be conscious of it in the way of resentment. If 
he is to have a higher feeling cf political duty, he must take 
part in the work of the state. He must have a share, direct 
or indirect, by himself fteting as a member or by voting for 
the members of supreme or provincial assemblies, in making 
and maintaining the lawr which he obeys. Only thus will he 
learn to regard the work of the state as a whole, and to transfer 
to the whole the interest which otherwise his particular ex- 
perience would lead him to feel only in that part of its work 
that goes to the maintenance of his own and his neighbour’s 
rights. 

123.' Even then his patriotism will hardly be the passion 
which it needs to be, unless his judgmgnt of what he owes 
to the rtate is quickened by a feeling of which the ‘ patria,* 
the fatherland, ^ seat of one’s home, is the natural object ; 
and of this feeling the state becomes the object only so far 
as it is an organisation of a people to whom the individual 
feels himself bound by ties aiialogous to those which bind 
him to his family, ties derived from a common ‘dwelling- 
place with its associations, from common memories, traditions 
and customs, and fron^ the common ways of feeling and 
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thinking which a common language and still more a common, 
literature embodies. Such an organisation of an homo- 
geneous people the modern state in most cases is (the two 
Austrian states being the most conspicuous exceptions), and 
such the Roman state emphatically was not. 

124. But, it will be said, we are here again falling back 

on our unproved assumption that the state is an institution 
for the promotion of a common good. This granted, it is not 
difficult to make out that in most|men at any rate there is a 
sufficient interest in some form oftsocial well-being, sufficient 
understanding of the community between their own well- 
being and that of their neighbours, to make them loyal to 
such an institution. But the question is, whether the pro- 
motion of a common good, at any rate in any sense appreciable 
by ?1 le multitu^?. i.3 any^ necessary characteristic ol^a state. 
It is admitted thau the outward visible sign of a state is the 
presence of a supreme or independent coercive powc^ tg 
which habitual obedience is rendered by a certain jn attitude 
of people, and that this power may often be exercised in a 
manner apparently detrimental to the general well-being. 
It may bo the case, as we have tried to show that it is, that a 
power which is in the main so exercised, and is generally 
felt to be so, is not likely loifg to maintain its supremacy ; 
but this does not show that a state cannot exist without the 
promotion of the common good of its subjects, or that (in 
any intelligible way) the promotion of such good belongs to 
the idea of a state. A short-lived s1:ate is not therefore not 
a state, and if it were, it is rather thq active interference 
with the subject’s well-being, than a failure to promote it, 
that is fatal to the long life of a state. How, finally, can the 
state be said to exist for the sake of an end, or to fulfil an 
idea, the contemplation of which, it is admitted, has had 
little to do with the actions which have had most to ^o with 
bringing states int-i^xistence? ^ 

125. The last question is a crucial one, which iJlust be 
met at the outset. It must be noticed the ordinary 
conception of organisation, as we apply it in tnb interpreta- 
tion of nature, implies that agents may be instrumental in 
the attainment of an end or* the fultilment of an idea of 
which there is no conscuousness on the part of the organic 
agents themselves. If it is true on the one liand that the 
interpretation of nature bj the supposition df ends external 
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to it, with reference to which its processes are directed, has 
been discarded, and that its rejection has been the condition 
of growth in an exact knowledge of nature, on the other 
hand the recognition of ends immanent in nature, of ideas 
realised within it, is the basis of a scientific explanation of life. 
The phcTnomcna of life are not ideal, in the sense in which 
the ideal is opposed to that which is sensibly verifiable, but 
they are related to the processes of material change which 
are their conditions, as idor.is or ideal ends which those pro- 
cesses contribute to realist, because, while thej determine 
the processes (while the processes would not be what they 
are but for relation to them), yet they are not those processes, 
7iot identical with any one or number orthem, or all of them 
together. Life does not reside in any of the organs of life, 
or in arfy or all of the processes of inateri-.ilchange through 
which these pass. Analyse or combine^k^Jse as you will, you 
do pot detect it as the result of the analysis or combination. 
It is^ Sr function or end which they realise according to a 
plan or idea wdiich determines their existence before they 
exist and survives their disappearance. If it were held, then, 
that the state were an organised community in the same 
sense in which a living body is, of which the members at 
once contribute to the function called life, and are made 
what they are by that function, according to an idea of 
which there is no consciousness on their part, we should only 
be following the analogy of established method of in- 
terpreting nature. 

126. The objection to such a view would be that it repre- 
sents the state as a purely natural, not at all as amoral, 
organism. Moral agency is not merely an agency by which 
an end is attained, or an idea realised, or a function fulfilled, 
but an agency determined by an idea on the part of the 
agent, by his conception of an end or function ; and the 
state T.ould be brought into being and ^'P,stained by merely 
natural, as opposed to moral, agency, unless there were a 
consciousness ^,^ ’'ends — and of ends the same in principle 
with that se/ved by the state itself — on the part of those by 
whom it is brought into being, and sustained. I say ‘ends 
the same in principle with that served by the state itself,* 
because, if the state arose out of the action of men deter- 
mined, indeed, by the consciousness of ends, but ends wholly 
heterogeneous k) that realised by the state, it would not be 
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a moral institution, would not stand in any moral relation 
to men. Now among the influences that have operated in 
the formation of states, a large part, it must be admitted, are 
simply natural. Such are the influences of climate, of dis- 
tribution of mountain and plain, land and water, &c., of all 
physical demarcations and means of communication. But 
these, it is clear, are only organic to the formation of states 
BO far as, so to speak, they take a character, which does not 
belong to them as merely natural, |from agencies distinctively 
human. - I 

127. ‘ Human, if you like,* it may be replied, ‘ but not 

moral, if a moral agency implies any reference to a social or 
human good, to a good which the individual desires because 
it is good for others, or for mankind, as well as himself. In 
the earth-kuiQ^er of conquering hordes, in the passions of 
military despots, the pride or avarice or vindictiveness 
which moved such m5h as Louis XI or Htmry VI 11 to over- 
ride the semi-anarchy of feudalism with a real soyerelgnty, 
what is there of reference to such good? Yet if we suppose 
the influence of such motives as these, together witli the 
natural influences just spoken of, to -be erased from the 
history of the formation of states, its distinguishing features 
are gone.* ^ • 

128. The seHisli motives described must not, any more 
than the natural influences, be regarded in abstraction, if 
we would understand tlieir true j)lace in the formation of 
states. The ijure desire for social good does not indeed 
operate in human affairs unallo^^ed by egotistic motives, but 
on the .other hand what we call egotistic motives do not act 
without direction from an involuntary reference to social 
good, — ‘ involuntaiy * in the sense that it is so much a matter 
of course that the individual does not distinguish it from 
his ordinary state of mind. The most conspicuous modern 
instance of a maiii^ho was instrumgntal in world .7^ great 
and in some ways beneficial cjjianges in tlie political dl’der of 
Europe, from what we should be apt to caft-^liim most purely 
selfish motives, is Napoleon. Without pretend^g to analyse 
these motives precisely, we may say that a leading one was 
the passipn for glory ; but if fhere is to be truth in the state- 
ment that this passion governed Napoleon, it must be 
qualified by the farther statement that the passion was itself 
governed by social influences, operative on him, from which 
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it derived ite particular direction. With all his egotism, 
his individuality was so far governed by the action of the 
national spirit in and upon him, that he could only glorify 
himself in the greatness of France ; and though the national 
spirit exjjressed itself in an eflbrt after greatness which was 
in many ways of a mischievous and delusive kind, yet it 
again had so much of what may be called the spirit of 
humanity in it, that it required satisfaction in the belief 
I hat it was serving mankind. Hence the aggrandisement 
of France, in which Napoieon^s passion for glory satisfied 
itself, had to take at least tiie semblance of a deliverance of 
oppressed peoples, and in taking the semblance it to a great 
extent performed the reality; at any rate in western Ger- 
many and northern Italy, wherever the Code Napoleon was 
introduced. 

129. It is thus that actions of men, in themselves 

we Reckon bad, are ‘ overruled * for goo'ci. Thc^re is nothing 
mystertou? or unintelligible in such ‘overruling.* There is 
nothing in the effect which we ascribe to the ‘ overruling,* 
any more than in any effect belonging to the ordinary course 
of nature, which there was not in the cause as it really 
was and hs we should see it to be if we fully understood it. 
The appearance to the contrary arises from our taking too 
partial and abstract a view of the cause. We look at the 
action e.g. of Napoleon with reference merely to the self- 
ishness of his motives. We forget how far his motives, in 
respect of their concrete reality, in respect of the actual 
nature of the ends pursued as distinct from the particular 
relation in wliich those ends stood to his personality, were 
made for him by influences with which his selfishness had 
nothing to do. It was not his selfishness that made France 
a nation, or presented to him continuously an end consisting 
in the national aggrandisement of France, or at particular 
periodcT' such ends as the expulsion of Austrians from 
Italy, the establishment of a centralised politictil order in 
France on the^/JHisis of social equality, the promulgation of 
the civil cod^ the maintenance of the French system along 
the Rhine. His selfishness gave a particular character to 
his pursuit of these ends, and (so far as it did so) did so for 
evil. Finally it led him into a train of action altogether 
mischievous. But at each stage of his career, if we would 
understand what his pafticular agency really was, we must 
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take accoant of his ends in their full character, as determined 
by influences with which his passion for glory no doubt 
co-operated, but which did not originate with it or with him, 
and in some measure represented the struggle of mankind 
towards perfection. 

130. And not only must we thus correct our too abstract 

views of the particular agency of such a man as Napoleon. 
If we would understand the apparent results of his action, 
w^e must bear in mind how myich besides his particular 
agency ha^ really gone to produ^'j them, so far as they were 
good; how much of unnoticed effort on the part of men 
obscure because unselfish, how much of silent process in the 
general heart of man. Napoleon was called the ‘ armed 
soldier of revolution,* and it was in that character that he 
:endered service Jie did to men; but the r^olution 

was not the makii;g of him or his likes. CaBsar again we 
have learnt to regard^ as a benefactor of mankind, but it .was 
not Cmsar that made the Roman law, through wl^icli chiefly 
or solely the Roman empire became a blessing. The idiosyn- 
crasy, then, of the men who have been most conspicuous in 
the production of great changes in the (Condition of mankind, 
though it has been an essential element in jtheir pifoduction, 
has been so only so far as it has been overborne by influences 
and directed to ends, which were indeed not external to the 
men in question — wdiich^on tl^p contrary helped to make them 
inwardly and spiritually what the;^ really were — but which 
formed no part of their distinguishing idiosyncrasy. If 
that idiosyncrasy was conspicuously ^elfish, it was still 
not through their selfishness that such men contributed to 
mould the institutions by which nations have been civilised 
and developed, but through their fitness to act as organs of 
impulses and ideas which had previously gained a^hold on 
some society of men, and for the realisation of which the 
means and condititos had been preparing quite apeart from 
the action of those who beca/ne the most noticeable •instru- 
ments of their realisation. 

131. The assertion, taen, that an idea oiBOcial good is 
represented by, or realised in, the formation of states, is not 
to be met by pointing to the selfishness and bad passions of 
men who have been instrumental in forming them, if there 
is reason to think that the influences, under the direction 
of which these passions b^ame thuS instrumental, are due to 
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the action of such an idea. And when we speak thus we do 
not refer to any action of the idea otherwise than in the con- 
eciousness of men. It may be legitimate, as we have seen, 
to consider ideas as existing and acting otherwise, and per- 
haps, on thinking the matter out, we should find ourselves 
compelled to regard the idea of social good as a communi- 
cation to the human consciousness, a consciousness developing 
itself in time, from an eternally complete consciousness. 
But here we are considering it as a source of the moral 
action of nion, and therefcc'e necessarily as having its seat 
hi their consciousness, and Uie proposition advanced is .that 
such an idea is a determining element in the consciousness 
of the most selfish men who have been instrumental in the 
formation or maintenance of states ; that only through its 
infiuenc<^ in directing and controlli, ng their • tv. txons could 
they be so instrumental ; and that, thougli its active presence 
ip their consciousness is due to the iirStitutions, the organ- 
isation*" 'of, life, under which they are born and bred, the 
existence of these institutions is in turn due to the action, 
under other conditions, of the same idea in the minds of men. 

132. It is the necessity of a supreme coercive power to 
the existence ‘of a state that gives plausibility to the view 
that the action of merely selfish passions may lead to the 
formation of states. They have been motive causes, it would 
seem, in the processes by which this ‘imporium’ has been 
established ; as, e.g., the acquisition of military power by a 
tribal chieftain, the conquest of one tribe by another, the 
supersession of the ipdependent prerogatives of families by a 
tyrant which was the antecedent condition of the formation 
of states in the ancient world, the supersession of feudal 
prerogatives by the royal authority which served the same 
purpose^ in modern Europe. It is not, however, supreme 
coercive power, simply as such, but supreme coercive power 
exercised in a certain way and for certaitoi' ends, that makes 
a stated viz. exercised according to law, written or custom- 
ary, and for thfi^Tuiaintcnance of rights. The abstract con- 
sideration of Sovereignty has led to these qualifications being 
overlooked. Sovereignty = supreme coercive power, indeed, 
but such power as exercised in and over a state, which 
means with the qualifications sjiecified ; but the mischief of 
beginning with an inquiry into sovereignty before the idea 
of a state has been investigated, is^ that it leads us to adopt 
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tliis abstract notion of sovereignty, as merely supreme co;- 
ercive power, and then, when we come to think of the state 
as distinguished by sovereignty, makes us suppose that 
supreme coercive power is all that is essential to a state, 
forgetting that it is rather the state that makes the sovereign, 
than the 'sovereign that makes the state. Supposing one 
man had been master of all the slaves in one of the states of 
the American Union, there would have been a multitude of 
men under one supremo coercive power, but the slaves and 
the master would have formed dd state, because 'there would 
have been no recognised rig^its of slave against slave 
enforced by the master, nor would dealings between master 
and slaves have been regulated by any*law. The fact that 
sovereign power, as implied in the fact of its supremacy, can 
alter any is apt tt> make us overlook the nefessity of 

conformity to law on the part o^the sovereign, if he is to be 
the sovereign of a sfTlte. A power that altered laws ottier- 
wise than according to law, according to a constitutjon, written 
or unwritten, would be incompatible with the existence of a 
state, which is a body of persons, recognised by each other 
as having rights, and possessing certain institutions for the 
maintenance of those rights. The office of thfe sotcreign, as 
an institution of such a society, is to protect those fights 
from invasion, either from without, from foreign nations, or 
from within, from members of the society who cease to 
beliawe as such. Its suj^rcmacy is the society’s independence 
of such attacks from without or within. It is an agency of 
the society, or the society itself acting^for this end. If the 
power, existing for this end, is used on the whole otherwise 
than in conformity either with a formal constitution or with 
customs which virtually serve the purpose of a constitution, 
it is no longer an institution for the maintenance of rights 
and ceases to be the agent of a state. We only count Russia 
a state by a sort^of courtesy on tjie supposition that the 
power of the Czai , though subject to no constitutionakControl, 
is so far exercised in accordance with a rcvi^gnised tradition 
of what the public good requires as to be on tiSe whole a sua- 
tainer of rights. 

It is true that, just as in a state, all law being derived 
from the sovereign, there is a sense in which the sovereign 
is not bound by any law, so there is a sense in which all 
rights are derived from the sowreign, and' no power which 
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the sovereign refuses to allow can be a right ; but it is only 
in the sense that, the sovereign being the state acting in a 
certain capacity, and the state being an institution for the 
more complete and harmonious maintenance of the rights 
of its members, a power, claimed as a right, but which the 
state or sovereign refuses to allow, cannot be really com- 
patible with the general system of rights. In other words, 
it is true only on the supposition that a state is made a state 
by the functions which it fulfils of maintaining the rights of 
its members as a whole or alsystem, in such a waythat none 
gains at the expense of another (no one has any power 
guaranteed to him through another’s being deprived of that 
power). Thus the state, or the sovereign as a characteristic 
institution of the state, does not create rights, but gives 
fuller reaSiity to rights already existi];;!g. It sej.c.'^'oS and ex- 
tends the exercise of powers,Hvhich men, influenced in dealing 
w;th^each otlier by an idea of common §ood, had recognised 
in each other as being capable of direction to that common 
good, and had already in a certain measure secured to each 
other in consequence of that recognition. It is not a state 
unless it docs so. 

133. It ma*y be said that this is an arbitrary restriction 
of the term ‘ state.’ If any otli&r word, indeed, can be found 
to express the same thing, by all means let it be used instead. 
But some word is wantcd for the purpose, because as a matter 
of fact societies of men, already possessing rights, and whose 
dealings with each otlier have been regulated by. customs 
couforniable to thosc*^ riglits, but not existing in the form to 
which the term ‘state’ has just been applied (i.e. not having 
a systematic law in which the rights recognis(id are har- 
monised, and wdiich is enforced by a power strong enough 
at once to protect a society against disturbance within and 
aggression from without), have come to take on that form. 
A wordjfis needed to express that foriiii. of society, both 
according to the idea of it which has been operative in tho 
minds of the m(^4hor8 of the societies which have undergone 
the change described (an idea only gradually taking shape 
as the change proceeded), and according to the more explicit 
and distinct idea of it which we form in reflecting on the 
process. The word ^ state ’ is the one naturally used for the 
purpose. The exact degree to which the process must have 
been carried before the term ‘ state ’ can be applied to the 
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people in which it has gone on, cannot he precisely deter- 
mined, but as a matter of fact we never apply it except in 
cases where it has gone some way, and we are justified in 
speaking of the state according to its idea as the society in 
which it is completed. 

134. It is a mistake then to think of the state as an 
aggregation of individuals under a sovereign ; equally so 
whether we suppose the individuals as such, or apart from 
what they derive from society, to possess natural rights, or 
suppose them to depend on the sovereign for the possession 
of rights. A state* presupposes^’ other forms of community, 
with the rights that arise out of them, and only exists as 
sustaining, securing, and completing •them. In order to 
make a state there must have been families of which the 
m^ibers i^f^nised rights in each other (recognised in each 
other powers capable of directioii by reference to a common 
good) ; there must further have been intercourse bet^e^n 
families, or between tribes that have grown out^of families, 
of which each in the same sense recognised rights in the 
other. The recognition of a right being very short of its 
definition, the admission of a right m each other by two 
parties, whether individuars, families, or tribt's, being very 
different from agreement ai?lo what the right consists in, 
what it is a right to do or acquire, the rights recognised 
need definition and reconciliation in a general law. When 
such a general law iTas been arrived at, regnlatirig the 
position gf members of a family towards each other and the 
dealings of families or tribes with each other; when it is 
voluntarily recognised by a community of families or tribes, 
and maintained by a power strong enough at once to enforce 
it within the community and to dofimd the integrity of the 
community against attacks from without, then the elementary 
state has been formed. 

135. That, ho#>ever, is the beginning, not the of the 
state. When ojice it has come into being, new riglsts arise 
in it (1) through the claim for recognitl"^ on the part of 
families and tribes living on the same t^rrfSiiry with those 
which in community form the state, but living at first in 
some relation of subjection \o them. A common humanity, 
of which language is the expression, necessarily leads to 
the recognition of some good as common to these families 
with those which form the state. • This is *in principle the 
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recognition of rie^lits on their part; and the consequent 
embodiment of this recogrnition in the laws of the state is 
their admission as members of it. (Instances of this process 
are found in Ihe states of Greece and the early history of 
Home.) (2) The same thing* m;iy ha.ppen in regard to 
external communities (‘external’ territorially), whether 
these have been already formed into states or no. It may 
happen through the conquest of one by another, through 
their submission to a common conqueror, as under the 
Eoman empire, or through voluntary combinatioil, as with 
the Swiss cantons and the United States of America. 
However the combination may arise, it results in new rights 
as between the combined communities within the system of 
a single state. (3) The extended intercourse between indi- 
viduals, '<vhich the formation of the Mate ren(?^3rs possible, 
leads to new comj)li cations m tin dr dealings with each other, 
and^with it to new forms of right, os(?ecial]y in regard to 
property; rjghts as far removed from any obvious foundation 
on the suum cwlgne principle as the right of a college to the 
great tithes of a parish for v/hich it does nothing. (4) The 
administration of the state gives rise to rights, to the 
establishment' of powers necessary for its administration. 
(5) New situations of life may arise out of the extended 
dealings of man with man which the state renders possible 
(e.g. through the crowding of population in certain localities) 
which make new inodes of protecting the people a matter 
virtually of right. And,' as new rights arise in the state 
once formed, so further purposes are served. It leads to a 
development and moralisatiou of man beyond the stage 
which they must have reached before it could be possible. 

136. On this I shall dwell more in my next course of 
lectures. What I am now concerned to point out is that, 
however necessary a factor force may have been in the 
processJby which states, have been formedsand transformed, 
it has Vnly been such a factor, as co-operating with those 
ideas without w^ich rights could not exist. Isay ‘ could not 
exist, ^ not ‘ comd not be recognised,’ because rights are made 
by recognition. There is no right ‘ but thinking makes it 
so ’ ; none that is not derived from some idea that men have 
about each other. Nothing is more real than a right, yet 
its e3;istence is purely ideal, if by ‘ ideal ’ is meant that 
which is not dependent «on anything material but has its 
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being solely in consciousness. It is to these ideal realities 
that force is subordinate in the creation and development 
of states. The force of conquest from without, the force 
exercised within communities by such agents as the early 
Greek tyrants or the royal suppressors of feudalism in 
modern Europe, has only contributed to the formation of 
states in so far as its effects have taken a character which 
did not belong to them as effects of force ; a character due to 
their operation in a moral world, in which rights already 
existed, resting on the recognition by men of eilch other as 
determined, or capable of being determined, by the conception 
of a common good. It is not indeed true that only a state 
can produce a statfe, though modern Mstory might seem to 
favour that notion. As a matter of fact, the formation of 
modern b1.o^s through feudalism out of an earWer tribal 
system has been dependent on i(i(_^as derived from the Roman 
state, if not on institutions actually handed down from it ; 
and the improvement and development of the state-system 
which has taken place since the French Revolution has been 
through agencies which all iiresuppose and are determined 
by the previous existence of states. Sut the Greek states, 
so far as we know, were a*first institution of* the kind, not 
a result of propagation from*previously exiSting states.’ But 
the action which brought them into being was only effectual 
for its purpose, because the idea of right, though only in the 
form of family or tribal right, was already in operation. 
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H. HAS THB CITIZEN BIGHTS AGAINST THE 
STA TE ? 

137. I PKOPOSE to pursue the inquirj, begun in my last 
course, into the nature and functions of the state. In the 
last course we were chiefly occupied with cijjiicism. ^vV^e 
have seen that no true conc^l^tion of tlie rights of individuals 
against each other or against the stat.<^, or of the rights of 
the state over individuals, can be arrived at, while we look 
upon the state merely as an aggregation of individuals under 
a sovereign power that is able to compel their obedience, 
and consider this power of compelling a general obedience 
to be the .chavacteristic thing in a state. So long as this 
view is retained, 'no satisfactor} answer can bo given to the 
question, by what right the sovereign compels the obedience 
of individuals. It can only be met either by some device 
for representing the individuals as so consenting to the 
exercise of sovereign pow*er over them that it is no violation 
of their individual rights, or by representing the rights of 
individuals as derived from the sovereign and thus as having 
no existence against it. But it is obviously ' very often 
against the will of individuals that the sovereign power is 
exercised over them ; indeed if it were not so, its character- 
istic as a power of compulsion would be lost ; it would not 
be a sgjrereign power ; and the fact that^the majority of a 
given vaultitude may consent to its exercise over an uncon- 
senting minori^ is no justification for its exercise over that 
minority, if kJxs justification is founded on consent; the 
representation that the minority virtually consent to be 
bound by the will of the majority being an obvious fiction. 
On the other hand, the theory that all right is derived from 
a sovereign, that it is a power of which the sovereign secures 
the exercise to the individual, and that therefore there can 
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be no right against the sovereign, conflicts with the primary 
demands of human consciousness. It implies the identifica- 
tion of ‘I ought* with am forced to.* Eeducing the 
‘right’ of the sovereign simply to a power, it makes it 
unintelligible that this power should yet represent itself as 
a right, and claim obedience to itself as such. No such 
theory indeed admits of consistent statement. To say (with 
Hobbes) that a law may be inequitable or pernicious, 
though it cannot be unjust, is to admit a criticism of laws, 
a distinction between those enactments of the sovereign 
whicji are what they should he and those which are not. 
And this is to recognise the individual’s demand for a justifi- 
cation of the laws ^hich he obeys ; to admit in effect that 
there is some rule of right, of which the individual is con- 
scious, and ^ which la\y ought to conform. • 

138. It is equally impossible, then, to hold that the right 
of ihe sovereign powvA' in a state over its members is de- 
pendent on their consent, and, on the other hand,^that these 
members have no rights except such as are constituted and 
conferred upon them by the sovenugn. The sovereign, and 
the state itself as distinguished by the existence of a sovereign 
power, presupposes rights and is an institution .for their 
maintenance. But these rights do not belohg to individuals 
as they might be in a state of nature, or as they might be if 
each acted irrespectively of the others,. They belong to them 
as members of a society in which each recognises the other as 
an originator of action in the same Sense in which he is con- 
scious of being so himself (as an ‘ ego,’ as himself the object 
which determines the action), and thus regards the free 
exercise of his own powers as dependent upon his allowing 
an equally free exercise of his powers to every other member 
of the society. There is no harm in saying that they belong 
to individuals as such, if we understand what we mean by 
‘individual,* and if we mean by it a self-determining sijbject, 
conscious of itsell as one among other such subjects, c^id of 
its relation to them as making it what it is ; for then there is 
no opposition between the attachment of rights to the in- 
dividuals as such and their derivation from society. They 
attach to the individual, but Rnly as a member of a society of 
free agents, as recognising himself and recognised by others 
to be such a member, as doing and done by accordingly^. A 
right, then, to act unBOcially,-«-to act otfierwise than as 
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belonging to a society of which each member keeps the 
exercise of his powers within the limits necessary to the like 
exercise by all the other members, — is a contradiction. No 
one can say that, unless he has consented to such a limita- 
tion of his powers, he has a right to resist it. The fact of 
his not consenting would be an extinction of all right on his 
part. 

139. The state then presupposes rights, and rights of 
zndividuals. It is a form which society takes in order 
to maintaih them. But rights have no being except in a 
society of men recognising each other as Xo-ql Kal ofiotoi. They 
are constituted by that mutual recognition. In analysing 
the nature of any riglit, we may conveniently look at it on 
two sides, and consider it as on the one hand a claim of the 
individit^l, arising out of his rational naturey.to thS’^free 
exercise of some faculty ; on the other, as a concession of that 
claim by society, a power given by At to the' individual of 
putting the claim in force. But we must be on our guard 
against supposing that these distinguishable sides have any 
really separate existence. It is only a man’s consciousness 
of having an object in common with others, a well-being 
which is -consciously his in being theirs and theirs in being 
his,— only the fact that they lire recognised by him and he 
by them as having this object, — that gives him the claim 
described. There can be no reciprocal claim on the part of 
a man and an animal each to exercise his powers unim- 
peded by the other, because there is no consciousness common 
to them. But a claim founded on such a common conscious- 
ness is already a claim conceded; already a claim to which 
reality is given by social recognition, and thus implicitly 
a right. 

140. It is in this sense that a slave has ^natural rights.’ 
They are ‘natural’ in the sense ofbeing independent of, and in 
contiictwith, the laws of the state in wlvch he lives, but they 
ai*e Hot independent of social relations. They arise out of 
the fact that there is a consciousness of objects common to 
the slave with those among whom he lives, — whether other 
slaves or the family of his owner, — and that this conscious- 
ness constitutes at once a clahh on the part of each of those 
who share it to exercise a free activity conditionally' upon his 
allowing a like activity in the others, and a recognition of this 
claim by the oihers thrau^ which it is realised. The slave 
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thus derives from his social relations a real right which the 
law of the state refuses to admit. The law cannot prevent 
him from acting and being treated, within certain limits, as 
a member of a society of persons freely seeking a common 
good. Now that capability of living in a certain limited com- 
munity with a certain limited number of human beings, 
which the slave cannot be prevented from exhibiting, is in 
principle a capability of living in community with any other 
human beings, supposing the necessary training to be allowed; 
and as every such capability constitutes a right, we are 
entitled to say that the slave ha^ a right to citizenship, to a 
recognised equality of freedom with any and every one with 
whom he has to d», and that in reftising him not only 
citizenship but the means of training his capability of 
citizVliship, ^^e state is violating a right founded* on that 
common human consciousness which is evinced both by the 
language which the r^\e speaks, and by actual social re- 
lations subsisting: between him and others. And on the 
same principle upon which a state is violating natural rights 
in maintaining slavery, it does the same in using force, 
except under the necessity of sclf-defen^ie, against members 
of another community. Membership of any community is so 
far, in principle, membership mf all commutiities as to ’con- 
stitute a right to be treated as a freeman by all other men, 
to be exempt from subjection to force except for prevention 
of force. * * 

141. A man may thus have riglits as a member of a 
family or of human society in any other form, without being a 
member of a state at all, — rights which remain rights though 
any particular state or all states refuse to recogiiise them ; 
and a member of a state, on the ground of that capability of 
living as a freeman among freemen which is implied in his 
being a member of a state, has rights as against all other 
states and their members. These latter rights are hj fact 
during peace recognised by all civilised states. It the 
object of ‘private international law^ to reduce them to 
a system. But though it follows from this chat the state 
does not create rights, it may be still true to say that the 
members of a state derive tReir rights from the state and 
have no' rights against it. We have already seen that a 
right against society, as such, is an impossibility ; that every 
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right is derived from some social relation; that a right 
against any group of associated men depends on association, 
as iGos Kai ofjLoios, with them and with some other men. Now 
for the member of a state to say that his rights are derived 
from his social relations, and to say that they are derived 
from his j^ositioii as member of a state, are the same thing. 
The state is for him the complex of those social relations 
out of which rights arise, so far as those rights have come 
to be regulated and hai-inonised according to a general law, 
which is recognised by a certain multitude of persons, and 
which there is sutfieient pawer to secure against violation 
from without and from within. The other forms of com- 
munity which prec(fJe and are independent of the formation 
of the state, do not continue to exist outside it, nor yet are 
they sulierseded by it. They are carried on jjito it. ‘^They 
become its organic member's, supporting its life and in turn 
maintained by it in a now harmony w'th each other. Thus 
the citizen's rights, e.g. as a husband or head of a family or 
a holder of property, though such riglits, arising out of other 
social relations than that of citizen to citizen, existed when 
as yet there was no state, are yet to the citizen derived from 
the state*, fr<!to that more highly developed form of society 
in which the association of th^ family and that of possessors 
who respect each other’s possessions are included as in a 
fuller whole; which secures to the citizen his family rights 
and his rights as a holder of property, but under conditions 
and limitations which the membership of the fuller whole — 
the reconciliation of rights arising out of one sort of social 
capability with those arising out of another — renders 
necessary. Nor can the citizen have any right against the 
state, in the sense of a right to act otherwise than as a 
member of some society, the state being for its members the 
society of societies, the society in which all their claims 
upon^'Cach other are mutually adjusted. 

• 1^2. But what exactly is meant by the citizen’s acting 
‘ as a member of his state ’ P What does the assertion that 
he can have no right to act otherwise than as a member of 
his state amount to ? Does it mean that he has no right to 
disobey the law of the state to which he belongs, whatever 
that law may beP that he is not entitled to exercise his 
powers in any ^ way that the law forbids and to refuse to 
exercise them in any way that it commands? This question 
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was virtually dealt with before * in considering the justifiability 
of resistance to an ostensible sovereign. TLe only unqualified 
answer that can be given to it is one that may seem too 
general to be of much practical use, viz. that so far as the 
laws anywhere or at any time in force fulfil the idea of a 
state, there can be no right to disobey them ; or, that there 
can be no right to disobey the law of the state except in the 
interest of the state ; i.e. for the purpose of making the 
state in respect of its actual laws more completely correspond 
to what it* is in tendency or idea, viz. the reconciler and 
sustainer of the rights that ariife out of the social relations 
of men. On this principle there can be no right to disobey 
or evade any particular law on the ground that it inter- 
feres with any freedom of action, any right of managing 
his children ^or ‘doing* what he will with his own,^ wKT^ 
but for that law the individual Vould possess. Any power 
whicli has been allo\\fed to the individual up to a cert-aki 
time, he is apt to regard as permanently his right. It has, 
indeed, been so far his riglit, if the exercise of that power 
has been allowed with any reference to social good, but it 
does not, as hr is apt to think, remain llis right when a law 
has been enacted tliat interferes with it. A man o.g. has 
been allowed to drive at any pace he likes through the 
streets, to build houses without any reference to sanitary 
conditions, to keex) his ^hiljren at* home or send them to 
work ‘ analphabetic*,’ to buy or sel^ alcoholic drinks at his 
pleasure. • If laws arc j^assed interfering with any or all of 
these powers, he says that his rights, are being violated. 
But only possessed these x)owers as rights through mem- 
bership of a society which secured thiun to him, and of which 
the only x)erjnaneiit bond consists in the reference to the 
well-being of its members as a whole. It has ly^en the 
social recc»gnition grounded on that reference that has 
rendered certain of his j^owers rights. If upon ne\f con- 
ditions arising, or upon elements of social good being tal*en 
account of which had been overlooked before, or upon persons 
being taken into the reckoning as capable of participation in 
the social well-being who had, previously been treated merely 
as meaps to its attainment, — if in any of lliese ways or 
otherwise the reference to social well-being suggest the 
necessity of some further regulation of the iudivickial’a 
* [Abov^ BecUoii8*lo5, 1^1. j 
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liberty to do as he pleases, he can plead no right against 
this regulation, for every right that he has possessed has 
been dependent on that social judgment of its compatibility 
with general well-being which in respect to the liberties in 
question is now reversed. 

143. ‘ Is then,* it may be asked, ‘the general judgment 
as to the requirements of social well-being so absolutely 
authoritative that no individual right can exist against it P 
What if according to this judgment the institution of slavery 
is so necessary that citizens are prohibited by law from 
teaching slaves to read anU from harbouring runaways? 
or if according to it the maintenance of a certain form of 
worship is so necessary that no other worship can bo allowed 
and no opinion expressed antagonistic to it ? H^s^ the 
individual no rights against enactiricnts founded on such 
accepted views of social wtll-being? * We may answer: A 
rtglit against society as such, a right to act without reference 
to the needs or good of society, is an impossibility, since 
every right depends on some social relation, and a right 
against any group of associated men depends upon associa- 
tion on some footin‘g of equality with them or with some 
other men. We saw how the right of the slave really rested 
on this basis, on a social capacity shown in the footing 
on which he actually lives with other men. On this principle 
it would follow, if we regar(J thfi state as the sustainer 
and harmoniser of social relations, that the individual can 
have no right against the state ; that its law must be to him 
of absolute authority. But in fact, as actual states at best 
fulfil but partijilly their ideal function, we cannot apply this 
rule to practice. The general principle that the citizen must 
never act otherwise than as a citizen, does not carry with it 
an obli^ition under all conditions to conform to the law of 
his state, since those laws may be inconsistent with the true 
end of the state as the sustainer and Harmoniser of social 
relations. The assertion, however, by the citizen of any 
right which the state does not recognise must be founded 
on a reference to an acknowledged social good. The fact 
that the individual would like to exercise the power claimed 
as a right does not render the exercise of it a right, nor docs 
the fact that he has been hitherto allowed to exercise it render 
it a right, if soqial requirements have arisen under changed 
conditions, or have neWlf come to be recognised, with 
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which its exercise is incompatible. The reason that the 
assertion of an illegal right must be founded on reference to 
acknowledged social good is that, as we have seen, no exercise 
of a power, however abstractedly desirable for the promotion 
of human good it might be, can be claimed as a right unless 
there is some common consciousness of utility shared by the 
person making the claim and those on whom it is made. It 
is not a question whether or no it ought to be claimed as a 
right; it simply cannot be claimed except on this condition. 
It would have be«n impossible, e.g., in an ancient Istate, where 
the. symbol of social union wjis some local worship, for a 
monotheistic reformer to claim a right to attempt the 
subversion of that \forship. If a duty tt) do so had suggested 
itself, consciousness of the duty could never have expressed 
itscli in th( 3 «form of a. claim of right, in the absentic o^way 
possible seiis^^i of a public intere.^ in the religious-devolution 
to which the claim c^uld be addressed. Thus, just as iWs 
not the exercise of every j^ower, properly claimahje as a right, 
that is a right in the full or explicit sense of being legally 
established, so it is not every power, of which the exercise 
would be desirable in an ideal state of things, that is properly 
claimable as a right. The*coi*dition of its being so claimable 
is that its exercise should be tjontributory tft some social good 
which the public conscience is capable of appreciating, not 
necessarily one which in the existiTig prevalence of private in- 
terests can obtain duo acknowledgment, but still one of which 
men in their actions and language show themselves to be aware. 

144- Thus to the question. Has the individual no rights 
agninst enactments founded on imperfect views of social 
well-being P we may answer, He has no rights against 
them founded on any right to do as he likes. Whatever 
counter-rights he has must be founded on a relation to the 
social well-being, and that a relation of which his fellow- 
citizens are awaref He must be able to point to sonii^ public 
interest, generally recognised as such, which is invc^vc^ in 
the exercisi^ of the power claimed by him as a right ; to show 
that it is not the general well-being, even as conceived by 
liis fellow-citizens, but some special interest of a class that 
is concerned in preventing tlio exercise of the power claimed. 
In regard to the right of teaching or harbouring the slave, 
lie must appeal to the actual capacity of the slave for com- 
munity with other men as evinced in the manner described 
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above, to the recognition of this capacity as shown by the 
actual behaviour of the citizens in many respects towards 
the slave, to the addition to social well-being that results 
from tlie realisation of this cajiacity in all who possess it 
through rights being legally guaranteed to them. In this 
way lie must show that the reference to social well-being, 
on which is founded the recognition of powers as rights, 
if fairly and thoroughly carried out, leads to the exercise of 
powers in favour of the slave, in the manner described, 
not to the prohibition of that exercise as t)ie supposed law 
prohibits it. The response \Yhich in doing so he elicits from 
the conscience of fellow-citizens shows that in talking of 
the slave as ‘ a man u.nd a brother,* he i.. exercising what is 
implicitly his right, though it is aright which has not become 
ejs^^licit through legal enactments. J^his response oupplies 
the facto..* of social recognj^tion which, as wo have seen, is 
necessary in order to render the exerci^ of any power a right. 
To have an implicit right, however, to exercise a power 
which the law disallows is not the same thing as having a 
right to exercise that right. The right may be claimed 
without the power being actually exercised so long as the 
law prohibits dts exercise. The 'question, therefore, would 
arise ‘ whether the citizen was doing his duty as such — 
acting as a member of the state — if he not merely did what 
he could for the rex)eal of the lawi)rohibiting the instruction 
of a slave or the assistance of runaways, but himself in 
defiance of tlie law instructed and assisted them. As a 
general rule, no doubt, even bad laws, laws representing 
the interests of classes or individuals as opposed to those of 
the community, should be obeyed. There can be no right to 
disobey them, even while their repeal is urged on the ground 
that they violate rights, because the public interest, on 
which all rights arc founded, is more concerned in the general 
obedience to law than in the exercise cf those powers by 
individuals or classes which the objectionable laws unfairly 
withhold. The maintenance of a duty prohibiting the 
import of certain articles in the interest of certain manu- 
facturers would be no justification for smuggling these 
articles. The smuggler acts for his private gain, as does 
the man who buys of him ; and no violation of the law 
for the private gain of the violator, however unfair the 
law violated, can justify itsalf by reference to a recognised 
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public good, or consequently be vindicated as a right. On 
the other hand, there may be cases in which the public 
interest — not merely according to some remote philosopher’s 
view of it, but according to conceptions , which the people 
are able to assimilate — is best served by a violation of some 
actual law. It is so in regard to slavery when the public 
conscience has come to recognise a capacity for right (for 
exercising powers under the control of a reference to general 
well-being) in a body of men to whom legal rights have 
hitlierto been refused, but when some powerful class in its 
own interest resists the alterj.tion of the law. In such a 
case the violation of the law on behalf of the slave is not 
only not a violalioh in the interest ^)f the violator; the 
general sense of right on which the general observance of 
law depend* being represented by it, there is rfc 
of its making a breach in the* law-abiding habitw of the 
people. ^ 

145. ‘ But this,’ it will bo said, ‘ is to assume a condition 
of things in which the real diiheulty of the question dis- 
appears. What is to be done Avhen no recognition of the 
implicit rights of the slave can be elicited from the public 
conscience ; >vhen the legill prohibitions doseribsd are sup- 
ported by the only conceptions of general good of which the 
body of citizens is capable? lias the citizen still a right to 
disregard these legal prqhibij^ions ? Is the assertion of such a 
right compatible with the doctrine^ that social recognition of 
any mode of action as contributory to the common good is 
necessary to constitute a right so to act, and that no member 
of a state can have a right to act otherwise than according 
to that position ? ’ The question, he it observed, is not as to 
the right of the slave, but as to the right of the citizen to 
treat the slave as having rights in a state of which the law 
forbids his being so treated. The claim of the sfave to be 
free, his right implicit to have ^rights explicit, *i.e. to 
membership of a society of which each member is treated 
by the rest as entitled to seek his own good in his own way, 
on the supposition that he so seeks it as not to interfere with 
the like freedom of quest on the part of others, rests, as we 
haje sedn, on the fact that the slave is determined by con- 
ceptions of a good common to himself with others, as shown 
by the actual social relations in which he^lives. N(^ state- 
law can neutralise this right,* The state may refuse him 
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family rights and rights of property, but it cannot help his 
living as a member of a family, acting and being treated as 
a father, husband son, or brother, and therefore cannot ex- 
tinguish the rightis which are necessarily involved in his so 
acting and being so treated. Nor can it prevent him from 
appro j)ri a ting things and from associating with others on the 
understanding that they resi)ect each other’s appropriations, 
and thus possessing and exercising rights of property. He 
has thus rights which the state neither gives nor can take 
away, and they amount to or constitute aTight'to freedom 
in the sense explained. Tli/^ state, unJer which the slave 
is a slave, refusing to recognise this right, he is not limited 
in its exercise by mefinbership of the stLifte. He has a right 
to assert his right to such membership in any way co mpa tible 
v«i^\^vthat susceptibility to the claime of liumafA fellowship 
on which jhe right rests. Other men have claims upon him, 
conditioning his rights, but the state, ?>3 such, which refuses 
to recognise his rights, has no claim on him. The obligation 
to observe the law, because it is the law, does not exist for 
him. 

146. It is otherwise with the citizen. The slave has a claim 
upon him to be treated in a certain way, the claim which is 
properly described as that of a common humanity. But the 
state which forbids him so to treat the slave has also a claim 
upon him, a claim which embodies many of the claims that 
arise out of a common humanity in a form that reconciles 
them with each other. Noav it may be argued that the 
claim of the state is only absolutely paramount on the sup- 
position that in its commands and prohibitions it takes 
account of all the claims that arise out of human fellowship; 
that its authority over the individual is in principle the 
authority of those claims, taken as a whole ; that if, as in 
the case supposed, its ordinances conflict with those claims as 
possessed by a certain class of persons, theft* authority, which 
is esoedtially a conditional or derived authority, disappears ; 
that a disregard of them in the interest of the claims which 
they disregard is really conformity to the requirements of 
the state according to its true end or idea, since it interferes 
with none of the claims or interests which the state hassHs 
value in maintaining or protecting, but, on the contrary, forces 
on the ^attention of members of the state claims which they 
lutherto disregarded; and that if the conscience of the 
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citizens is so far mastered by the special private interests 
which the institution of slavery breeds that it cannot be 
brought to recognise action on the slav(^’s behalf as con- 
tributory to a common good, yet there is no ground under 
such conditions for considering a man’s fellow-citizens to be 
the sole organs of the recognition which is needed to render 
his power of action a right; that the needful recognition is 
at any rate forthcoming H-om the slave, and from all those 
acquainted with the action in whom the idea of a good 
common to-each^inan with others operates freely.' 

147. This may be truly urgr^^d, but it does not therefore 
follow that the duty of befriending the slave is necessarily 
paramount to tlie d%ty of obeying the law which forbids his 
being befriended ; and if it is possible for the latter duty to 
be paramount, it will follow, on the principle that tlfere 
right to violate a duty, that urgder certain cenwlskwfsrtTTe 
right of helping the ^ave maj’^ be cancelled by the duty of 
obeying the prohibitory law. It would be so if the violation 
of law in the interest of the slave were liable to result in 
general anarchy, not merely in the sense of the dissolution 
of this or that form of (^vil combination, but of the disap- 
pearance of the conditions finder which any civil combination 
is possible ; for such a destrifciion of the jfi ate would mean 
a general loss of freedom, a general substitution of force for 
mutual good-will in men’s dealings with each other, that 
would outweigh the evil of any slavery under such limitations 
and regulations as an organised state imposes on it. 
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. I. PBIVATE BIOETS. 

THE BIGHT TO LIFE AND LIBEBTT. 

r 

148. Eeturniko from this clin^ressioii^Ave n'suine our con- 

sideration of the nature and luiietions of the slate. In order 
'•t.JWV^'der»i;and this nature, we must understand the- ^stlTtireof 
I'nust- ^hicli do not foine into being with the state, 

but arise out of social relations that mg-y exist where a state 
is not ; it being the first though not the only office of the 
state to maintain those rights. They depend for their ex- 
istence, indeed, on society, a society of men who recognise 
each other as la-oi kcu ofioiot^ as capable of a common well- 
being, but. not on society’s having assumed the form of a 
state.* They may therefore be •treated as claims of the in- 
dividual without reference to the foi’in of the society which 
concedes or recognises thorn, and on whose recognition, as we 
have seen, their nature as rights depends. Only it must be 
borne in mind that the' form in which those claims are 
admitted and acted on by men in their dealings with each 
other varies with the Torm of society ; that the actual form, 
e.g., in which the individuaFs right of property is admitted 
under a patriarchal re(jime is very different from that in which 
it is admitted in a state ; and that though the principle of 
each right is throughout the same, it is a principle which 
only epmes to be fully recognised and sucted on when the 
stat j has not only been formed, but fully developed according 
to its idea, 

149. The rights which may be treated as independent of 
the state in the sense exj)lained are of course those which 
are commonly distinguished a5 private^ in oppoyition to 
public rights. ‘ If rights be analysed, they will be foUnS to 
consist of several kinds. For, first, they are such as regard 
a man's own person ; secQueUy, such as regard his dominion 
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over the external and sensible things by which he is sur- 
rounded ; thirdly, such as regard his private relations as a 
member of a family ; fourthly, such as regard his social state 
or condition as a member of the community : the first of 
which classes may be designated as personal rights ; the 
second, as rights of property ; the third, as rights in private 
relations ; and the fourth, public right (Stephen, Comm,^ 
I, p. 136.) 

150. An objection might fairly be made to distinguishing 
one class of rij|hts as ‘personaV on the gromid that all 
rights are so; not* merely in the legal sense of ^person,* 
according to which the proposition is a truism, since every 
right implies a per&f)n as its subject, but in the moral sense, 
since a*! rights depend on that capacity in the individual 
for bein> determined •by a conception of well-beitig, 
object at once for himself and fpr others, 

personality in the mo/al sense. By personal rights in the 
above classification are meant rights of life and liberty, i.e. 
of preserving one’s body Irom the violence of otlier men, and 
of using it as an instrument only of one’s own will ; if of 
another’s, still only Ihrpugh one’s ow.n. The reason why 
these come to be spoken of as ^ personal ’ k probably the 
same with the reason why fV^e talk of a man’s ‘person’ in 
the sense simply of his body. They may, however, be 
reckoned in a special sense personal even by those who 
consider all rights personal,* because the person’s possession 
of a body and its exclusive determination by his own Avill 
is the condition of his exercising any other rights, — indeed, 
of all manifesto tion of personality. I’revent a man from 
possessing property (in the ordinary sense), and his person- 
ality may still remain. •Prevent him (if it were possible) 
from using liis body to express a will, and the will itself 
could not become a reality ; he would not be really*a person. 

151. If there jfre such things as rights at all, thei^ there 
must be aright to life and liberty, or, to put it more pi^perly, 
to free life. No distinction can be made between the right 
to life and the right to liberty, for there can be no right to 
mere life, no right to life on the part of a being that has 
noJ^lscPthe right to use the life according to the motions of 
its own will. What is the foundation of this right? The 
answer is, capacity on the part of the subject for membership 
of a society, for determination ^f .the will, and through it of 
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the bodily organisation, by the conception of a well-being 
as common to self with others. This capacity is the foundation 
of the right, or the right potentinll}’^, which becomes actual 
through the recognition of the capacity by a society, and 
through the power which the society in consequence secures 
to the individual of acting according to the capacity. In 
principle, or iiiti insieally, or in respect of that which it has 
it in itself to become, the right i^ one that belongs to every 
man in virtue of his human nature (of the qualities that 
render him capable of any fellowship with ^ any other men), 
and is a right as between him and any other men ; because, 
as we have seen, the qualities whicdi enable him to act as a 
member of any one ^')ciety having the general well-being of 
its meinbei's for its objt'ct (as distinct from any special object 
special talent for its ac(y>mpllshnid^::u7’Torm a 
^'embership <^f any other such . society ; but 
actually, or as recognist'd, it only grajually becomes a right 
of a man, as man, and against all men. 

152. At first it is only a right of the man as a member 
of some one particular society, and a right as between him 
and the other members of that society, the society being 
naturally a family or tribe. Them, as several such societies 
come to rec(^gni'§e, in some liitiittnl way, a common well- 
being, and thus to associate on settled terms, it comes to be 
a right not merely between the members of any one of the 
societies, but between members of the several families or 
tribes in their dealings with each other, not, however, as 
men, but only as belonging to this or that particular family. 
This is the state of things in which, if one man is damaged 
or killed, compensation is made according to the terms of 
some customary law by the family dr tribe of the offender to 
tliat of the man damaged or killed, the compensation vary- 
ing a.ccorcling to the rank of the family. Upon this system, 
genen^ly through some fusion of farnilj’^emarcations and 
priwl^t^es, whether through pressure upward of a population 
hitherto inferior, or through a levelling effected by some 
external power, there supervenes one in which the relation 
between (dtizon and citizen, as such, is substituted for that 
between family and family as such. This substitutic^ is 
one of the essential processes in the formation of the state. 
It is Compatible, ^however, with the closest limitation of the 
privileges of citizenship, and* implies no acknowledgment in 
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ma.n as man of the right to free life ascribed to the citizen 
as citizen. In the ancient world the companion of citizen- 
ship is everywhere slavery, and it was only actual citizenship, 
not any such capacity for becoming a citizen as might 
naturally be held to be implied in civil birth, that was 
considered to give a right to live; for the exposure of 
children was everywhere practised ‘ (and with the approval 
of the philosophers), a prifctice in strong contrast with the 
principle of modern law that even a child in the womb has 
a right to live. ^ 

153. The influences commonly pointed out as instrumental 
in bringing about the recognition of rights in the man, as in- 
dependent of particular citizenship, are 4^hese : (1) The adju- 
dication by Roman prsetors of questions at issue between 
citizens dl^hose who^were not so, which led to tlK3 
tion of the system of ^ equity,^ iy dependent qfU'iv.e 
law and tending graflually to be substituted for it. The 
existence of such a system, however, presupposes the 
recognition of rights so far independent of citizenship in a 
particular state as to obtain between citizens of different 
states. (2) The doctrine pf a Maw of nature,’ applicable to 
dealings of aii men, popukirisorl by the Stoics.- (3) The 
Christian conception of th8 universal redemption of a 
brotherhood, of which all could become members through a 
mental act within the power of all. 

164. The admission of a* right to free life on the part of 
every mati, as man, does in fact logically imply the con- 
ception of all men as forming one society in which each 
individual has some seiwice to render, one organism in 
which each has a function to fulfil. There can be no claim 
on society such as constit\ites a right, except in respect of a 
capacity freely (i.e. under deterinination by coiiception of 
the good) to contribute to its good. If the claim* is made 
on behalf of any aftd every human being, it must be Declaim 
on human society as a whole, and tliere must be a p8^ible 


* Tacitus speaks of it as a peculiarity 
of the Jews and Germans that they did 
not allow the killing of younger children 
{His^V, ^ Germ. 19). Aristotle (Fof. 

enjoins that fxTjUi/ irem?- 
pufiii/ov shall be brought up, but seoins 
to condemn exposure, preferring that 
the required limit of population should 
be preserved by destruction of the 


embryo, on the principle that oViov 
Hal rb fiv ^icopitT/aej/oy rp aiaOpirci Ktd 
T« (rjv icTTai. Plato's rule is the same 
as regards the defective children and 
the procuring abortion, but ho loaves it 
in the dark wliother ho meant any 
healthy children, actually born, to be 
put out of the way {Bep, 46# 0. and 
^ 61 ^ 0 .). 
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common good of human society as a whole, conceivable as 
independent of the special conditions of particular societies, 
to render such a claim possible. We often find, however, 
that men assimilate a practical idea in respect of one of 
its implications without doing so in respect of the rest. 
Thus the idea of the individual’s right to free life has 
been strongly laid hold of in Christendom in what may 
be called an abstract or negative way, but little notice 
has been taken of what it involves. Slavery is everywhere 
condemned. It is established that no ont') has a right to 
prevent the individual from determining ^he conditions of 
his own life. We treat life as sacred even in the human 
embryo, and even iir hopeless idiots and‘lunatics recognise a 
right to live, a recognition which can only be rationally 
••*^ptain(?d on either or both of two grounds: (l^***tirat we do 
hot’ CfOTsid^i^oither their fives, or the society which a man 
piay I’reely serve, to be limited to, this earth, and thus 
ascribe to them a right to live on the strength of a social 
capacity which under other conditions may become what it 
is not here ; or (2) that the distinction between curable and 
incumble, between complete and incomplete, social incapacity 
is so indefinite that we cannot hi any case safely assume it 
to be sucb as to*extingxiish tbe right to live. Or perhaps it 
may be argued that (iveii in cases where the incapacity is ascer- 
taiiiably incurable, the patient has still a social function (as 
undoubtedly th(»se who are incurably ill in other ways have), 
a passive function as the object of affectionate ministrations 
arising out of family instincts and memories; and that the 
right to have life protected corresponds to this passive social 
function. The fact, however, that we have almost to cast 
about in certain cases for an explahatioii of the established 
belief in the sacredness of human life, shows how deeply 
rooted tliat belief is unless where some counter-bedief inter- 
feres ^witb it. ^ 

On the other hand, it is equally noticeable that 
there are counter-beliefs which, under conditions, do neutralise 
it, and that certain other beli(*fs, which form its proper 
complement, have very slight bold on the mind of modern 
Christendom. It is taken for granted that the €faijj(^cies 
of the state in war, w^hether the war be necessary or not for 
savin the state from dissolution, absolutely neutralise the 
right to live. We are littte influenced by the idea of the 
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aniversal brotherhood of men, of mankind as forming one 
society with a common good, of which the conception may 
determine the action of its members. In international 
dealings we are apt to suppose that it can have no place 
at all. Yet, as has been pointed out, it is the proper 
correlative of the admission of a right to free life as belong- 
ing to man in virtue simply of his human nature. And 
though this right can onjy be grounded on the capacity, 
which belongs to the human nature, for freely fulfilling some 
function in the social organism, we do very little to give 
reality to the cjfpacity or to enable it to realise itself. We 
content ourselves with enacting that no man shall be used 
by other men as a i^oans against his will, but wo leave it to 
be pretty much a matter of chance whether or no he shall 
be analifig^^to fulfil any social function, to contril^iite ^ny^*^ 
thing to the common good, and to do so fre el y, v.vj'/^d?A 
the conceptioh of a^ common good). The only reason why a 
man should not be us(?d by other men simply as a means to 
their ends, is that ho should use himself as a lAeans to an 
end which is really his and theirs at once. But while we 
say that he shall not be used as a menus, we often leave 
him without the chance exf psing himself for j^ny social end 
at all. • • 

15G. Four questions then arise : (1) With wliat right 
do the necessities of war override the individual’s right of 
life? (2) In what rolathm d^ the rights of states to act for 
their own interest stand to that rigl^it of human society, as 
such, of which the existence is implied in the possession of 
right by the individual as a member ^f that society, irre- 
spectively of the laws of particular states? (8) On what 
princiifie is it to be assumed that the individual by a certain 
conduct of his own forfeits the right of free life, so that the 
state (at any rate for a time) is entitled to siibjeclf him to 
force, to treat hiip. as an animal or a thing? Is this 
forfeiture ever so absolute and final tliat the state is jus?^ed 
in taking away his life ? (4) What is the nature and extent 

of the individual’s claim to be enabled to realise that 
capacity for contributing to a social good, which is the 
foundati^ of his right to frefi life? 



160 


PKINGIPLES OF pbuTIOAL OBLIGATION. 


K. THE EIGHT OF THE •'STATE OVER THE 
INDIVIDUAL IN WAR. 

157. (1) It may be adirittod that to describe war as 
‘ multitiulinous murder’ is a figure of speech. The essence 
of murder does not tie in the fact that one man takes away 
the life of anotlier, but that he does this to ‘ gain his private 
with ‘ malice ’ against th6 person krifed. I am 
not here speaking of the l3gal definition of murder, but of 
murder as a term of mortal reprobation, in which sense it 
must be usi d by those who speak of war as ‘ multitudinoua 
murder.’ They cannot mean murder in the legal sense, 
because in that sense only ‘unlawful killing,’ which killing 
in war is not, is niuMer. When I speak of ‘malice,’ there- 
fore,. I am not using ‘malice! in the legal sense. In that 
sense ‘ malice ’ is understood to be the attribute of every 
‘ wrongful act d^me intentionally without just or lawful ex- 
cuse,’ ‘ and is ascribed to acts (such as killing an officer of 
justice, knowing him to be such, while resisting him in a riot) 
in which there is no ill-will of the kind which we supj^ose in 
murder, when we ap])ly the term in its natural sense as one 
of moral disapprobation. Of murder in the moral sense the 
characteristics are those stated, and these are not present 
in the case of a soldier who kills one on the other side in 
battle. « He has no ill-will to that particular person or to any 
particular person. lie incurs an equal risk with the person 
whom he kills, and incurs that risk not for the sake of killing 
him! His object in undergoing it is not private to himself 
but a service (or what he supposes to be a service) to his 
country, a good which is his own no doubt (that is implied 
in his desiring it), but which he pres( iits to himself as 
common to him with others. Indeed, those WfiQ tiuight 
speak of war as ‘ multitudinous murder ’ would not look upon 
^ Markby, Elements of Law, sec. 226. 
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the soldier as a murderer. If reminded that there cannot 
be a murder without a murderer, and pressed to say who, 
when a bloody battle takes place, the murderer or murderers 
are, they would probably point to the authors of the war. 
It may be questioned, by the way, whether there has ever 
been a war of which the origination could be truly said to 
rest with a definite person or persons, in the same way in 
which the origination of •an act which would be called 
murder in the ordinary sense rests with a particular person. 
No doubt there have been wars for which certain 'assignable 
individuals were* d^ecially blameable, wars which they 
specially helped to bring about 6r had special means of pre- 
venting (and the m»re the wickedness* of such persons is 
kept in mind the better); but even in these cases the 
cause of war can •scarcely be held to be gathered up . 
within the will of any individual, or the cqnihined vdil of 
certain indiviSuals, in the same way as is the cause of murder 
or other punishable acts. When A.B. is murdered, the sole* 
cause lies in some definite volition of C.D. or others, however 
that volition may have been caused. But when a war 
‘ breaks out,’ though it is not to be considered, as we are too 
apt to consider it, a naturahcal amity which could npt be pre- 
vented, it would bo hard to maintain that the sole cause lies 
in some definite volition on the part of some assignable 
person or persons, even of those who are most to blame. 
Passing over this point, l?oweVer, if the acts of killing in war 
are not murders (in the moral sense* the legal being out of 
the question) because they lack those characteristics on the 
part of the agent’s state of mind which ^are necessary to con- 
stitute a murder, the persons who cause those acts to be 
committed, if such persons can be pointed out, are not the 
authors of murder, multitudinous or other. They would ^ 
only be so if the characteristic of ‘ malice,’ which i9 absent 
on the part of the immediate agent of the act, were present 
on their part as its ultimate agentS. But this is no^ the 
case. However selfish their motives, they cannot fairly be 
construed into ill-will towards the persons who happened to 
be killed in the war; and therefore, whatever wickedness 
the p 5 f 8 Qfis responsible for the war are guilty of, they are 
not guilty of ‘ murder ’ in any natural sense of the term, nor 
is there any murder in the case at all. 

168. It does not follow from# tljis, however, that ♦ar is 

M 
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ever other than a great wrong, as a violation on a multi- 
tudinous scale of the iiidiviJuaPs right to life. Whether it 
is so or not must be discussed on other grounds. If there is 
such a thing as a right to life on the part of the individual 
man as such, is there any reason to doubt that this right is 
violated in the case of every man killed in war? It is not to 
the purpose to allege that in order to a violation of right 
there must be not only a suffering of some kind on the part 
of the subject of a right, but an intentional act causing it 
on the pai t of a human agent. There is of course no viola- 
tion of right when a man is killed by a wild beast or a stroke 
of lightning, because there is no right as between a man and 
a beast or between a man and a natural £>rce. But the deaths 
in a battle are caused distinctly by human agency and in- 
-tenjiional agency. The individual seddier may .wot have any 
very distinctintention when he fires his rillc except to obey 
orders, but the commandeVs of the army and the statesmen 
who send it into the field intend the deatli of as many men 
as may be necessary for their purpose. It is true they do 
not intend the death of this or that particular person, but no 
more did the Irishm,an who fired into a body of police guarding 
the Fenian prisoners. It might fairly be held that this circum- 
stance exempted the Irishman from the special moral guilt 
of murder, though according to our law it did not exempt 
him from the legal guilt expressed by that term ; but no one 
would argue that it made the act other than a violation 
of the right to life on the part of the policeman killed. No 
more can the absence of an intention to kill this or that spe- 
cific person on the pirt of those who cause men to be killed in 
battle save their act from being a violation of the right folife. 

169. Is there then any condition on the part of the 
• persons killed that saves the act from having this character? 
It may "be urged that when the war is conducted according to 
usages that obtain between civilised nations, (not when it is 
a *^illage-buniing war jike that between the English and Af- 
ghans), the persons killed are voluntary combatants, and oifSeis 
aSiKELTac £K(t>v, Soldiers, it may be said, are in the position of 
men who voluntarily undertake a dangerous employment. If 
some of them are killed, this" is not more a violati.oi:y)f the 
human right to life than is the death of men Who have 
engaged to work in a dangerous coal-pit. To this it must be 
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answered that if soldiers did in fact voluntarily incur the special 
risk of death incidental to their calling, it would not follow* 
that the right to life was not violated in their being killed. 

It is not a right which it rests with a man to retain or give up 
at his pleasure. It is not the less a wrong that a man should 
be a slave because he has sold himself into slavery. The 
individual’s right to live is but the other side of the right which 
society has in his living. The individual can no more volun- 
tarily rid himself of it than he can of the social capacity, the 
human nature, on which it is founded. Thus, however ready 
men may be for* hi^h wages to work in a dangerous pit, a 
wrong is held to be done if they ?i,re killed in it. If provisions 
which might have mg,de it safe have boen neglecited, some- 
one is held responsible. If nothing could make it safe, the 
working of. the pit would not be allowed. The roasoy for « 
not more generally applying the ];)ower of the state to prevent 
voluntary noxious emj)loy merits, is not that there is no wron^ 
in the death of tlic itulividual through the incidents of an 
employment which he has voluntarily undertaken, but that 
the wrong is more effectually prevented by training and 
trusting individuals to protect themselves than by the state 
protecting th^ m. Thus tlu? v/aste of lile in war would not 
be the less a wrong, — not tlfe less a violation of the right, 
which subsists between all members of society, and which 
none can alienate, that each should have his life respected 
by society, — if it were the tact that those whoso lives arc 
wasted voluntarily incurred the risk of losing them. But it 
can scarcely be held to be the fact. Not only is it impossible, 
even when war is conducted on the mcist civilised methods, 
to pYevent great incidental loss of life (to say nothing of 
other injury) among non-combatants ; the waste of the life 
of the combatants is one which the power of the state-., 
compels. This is equally true whether the army*is raised 
by voluntary enlistiiient or by conscription. It is obviously 
so in the case of conscription ; but under system of volufitary 
enlistment, though the individual soldier cannot say that 
he in particular has been compelled by the government 
to risk his life, it is still the case that the state compels 
the r^sl^ of a certain number of lives. It decrees that an 
army Of such a size shall be raised, though if it can 
get the men by voluntary hiring it does not exercise com- 
pulsion on the men of a partiQul{}.r 9>ge, and it sends the 
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army into the field. Its compulsive agency causes the 
death of the soldiers killed, not any voluntary action on the 
part of the soldiers themselves. The action of the soldiers 
no doubt contributes to the result, for if they all refused to 
fight there would be no killing, but it is an action put in 
motion and directed by the power of the state, which is 
compulsive in the sense that it operates on the individual 
in the last resort through fear of death. 

160. We have then in war a destruction of human life 
inflicted oh the sufferers intentionally by voluntary human 
agency. It is true, as we saw, that it i^ not easy to say in 
any case by whoso agency in particular. We may say indeed 
that it is by the agejicy of the state, bvt what exactly does 
that mean P The state here must = the sovereign power in 
•^he -statfe ; but it is always dillicult *to say by whom that 
power is wieUled, and if wo could in any case specify its 
.present holders, the further question will arise whether 
their course of action has not been shaped for them 
by previous holders of power. But however widely dis- 
tributed the agency may be which causes the destruction of 
life in war, it is still intentional liuman agency. Tlie 
destruction is not the work of accident or of nature. If then 
it is to be otliLV than a wroi‘ig, because a violation of the 
right to mutual protection of life involved in the member- 
ship of human society, it can only be because there is 
exercised in war some right that is paramount to this. It 
may be argued that this is the case ; that there is no right 
to the preservation of life at the cost of losing the necessary 
couditions of ‘ living ••veil ’ ; that war is in some cases the only 
means of maintaining these conditions, and tliat where' this 
IS so, the wrong of causing the destruction of physical life 
' disappears in the paramount ri^ht of preserving the con- 
ditions under which alone moral life is possible. 

1^1. This argument, however, seemstto be only available 
foi*-f/liifting the quarter in which we might be at first 
disposed to lay the blame of the wrong involved in war, not 
for changing the character of that wrong. It goes to show 
that the wrong involved in the death of certain soldiers does 
not necessarily lie with the government which solids those 
soldiers into the field, because this may be the only means 
by which the government can prevent more serious wrong; 
it does not show that th^re^is no wrong in their death. If 
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the integrity of any state can only be maintained at the 
cost of war, and if that state is more than what many so- 
called states have been, — more than an aggregation of 
individuals or communities under one ruling power, — if it 
BO far fulfils the idea of a state, that its maintenance is 
necessary to the free development of the people belonging 
to it; then by the authorities or people of that state no 
wrong is done by the desti*action of life which war involves, 
except so far as they are responsible for the state of things 
which renders thje maintenance of the integrity oT the state 
imijossible by other means. But how does it come about 
that the integrity of such a slate is endangered ? Not by 
accident or by the ‘forces of nature, ‘but by intentional 
human agency in some form or other, however complicated ; 
and with that agency •lies the wrong-doing. To dftei^nine • 
it (as we migjit be able to do if a^horde of b^irbarians broke 
in on a civilised state, compelling it to resort to war for its^ 
defence) is a matter of small importance : what is important 
to bear in mind (being one of those obvious truths out of 
which we may allow ourselves to be sophisticated), is that 
the destruction of life in ^var is always wrong-doing, whoever 
be the wrong-doer, and that in the w^ars •most strictly 
defensive of political freeciom the wron^-doing is only 
removed from the defenders of political freedom to bo 
transferred elsewhere. If it is ditUcult in any case to say 
precisely where, that is only a reason for more general self^ 
reproach, for a more humbling sense (as ihe preachers would 
Bay) of complicity in that radical (but conquerable, because 
moral) evil of mankind which rendci’S such a means of 
maintaining political freedom necessary. The language, 
indeed, which we hear fit)m the pulpit about war being a 
punishment for the sins of mankind, is perfectly true, but 
needs to be accompanied by the reminder that this* punish- 
ment of sin is simply a consequence of the sin and itself a 
further sin, brought about by the action of the sinner, rfiot 
an external infliction brought ,about by agencies to which 
man is not a party. 

162. In fact, however, if most wars had been wars for 
the tgpiittenance or acquisition of political freedom, the diffi- 
culty of fixing the blame of them, or at*, any rate of freeing 
one of the parties in each case from blame, would be much 
less than it really is. Of the European wars of the laftt four 
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tiundred years, how many could be fairly said to have been 
wars in which either or any of the parties were fighting for 
this end ? Perhaps the wars in which the Dutch Republics 
defended themselves against Spain and against Louis XIV, 
and that in which Germany shook off the dominion of 
Napoleon. Perhaps the more recent struggles of Italy and 
Hungary against the Austrian Government. Perhaps in the 
first outset of the war of 1792 fhe French may be fairly 
held to have been defending institutions necessary for the 
development of social freedom and equality. In this war, 
however, the issue very soon ceased to fee one between, the 
defenders of such institution's on the one side, and their 
assailants on the otlji^r, and in most m<‘>dern wars the issue 
has not been of this kind at all. The wars have arisen 
■"primp-ril^ out of the rival ambition of kings and dynasties 
for territorial aggrandisement, with national aiitipathies and 
ecclesiastical ambitions, and the passjons arising out of re- 
ligious partisanship, as complic'aiing influences. As nations 
have come more and more to distinguish and solidify them- 
selves, and a national consciousness has come definitely to be 
formed in each, the *rival ainbition;5 of nations have tended 
more, and -more first to support, ' then perhaps to supersede, 
the ambitions of’dyiiasties as causes of war. The delusion 
has been practically dominant that the gain of one nation 
must mean the loss of another. Hence national jealousies 
in regard to colonial extcnsiuii, hostile tariffs and the effort 
of each natiem to exclude others from its markets. The ex- 
plosion of this idea in the region of political economy has 
had little effect in werJvcaiing its hold on men’s minds. The 
people of one nation still hear with jealousy of another 
nation’s advance in commerce, as if it meant some decay of 
iheir own. And if the commercial jealousy of nations is very 
slow in disappearing, their vanity, their desire apart from 
trade, each to become or to seem stronger than the other, 
has*'v8ry much increased. A hundred and fifty years ago 
national vanity could scarcely be said to be an influence in 
politics. The people under one ruler were not homogeneous 
enough, had not enough of a corporate consciousness, to 
develope a national vanity. Now (under the ra^jc»e of 
patriotism) it has become a more serious disturber of peace 
than dynastic ambition. Where the latter is dangerous, it 
is because it has national vaifity to work upon. 
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163. Our conclusion then is that the destruction of life 
in war (to say nothing of other evils incidental to it with* 
which we are not here concerned) is always wrong-doing, 
with whomsoever the guilt of the wrong-doing may lie ; that 
only those parties to a war are exempt from a share in the 
guilt who can truly plead that to them war is the only 
means of maintaining the social conditions of the moral de- 
velopment of man, and that there have been very few cases 
in which this plea could be truly made. In saying this it is 
not forgott^, either that many virtues are called into 
exercise by war, *or* that wars have been a means by which 
the movement of mankind, which there is reason for con- 
sidering a progress %to higher good, has been carried on. 
These facts do not make the wrong-doing involved in war 
any less so. If nothing is to be acci^unted wreeg-doing ^ 
through which final good is wrought, we must give up either 
the idea of there being such a thing as wrong-doing, or the 
idea of there being such a thing as final good. If final good 
results from the world of our experience, it results from pro- 
cesses in which wrong-doing is an inseparable element. 
Wrong-doing is voluntarj^ action, either (in the deeper moral 
sense) proceeding from a wCi\ uninflucjjced by the desire to 
be good on the part of the Vgent (which *may be taken to 
include action tending to produce such action), or (in the 
sense contemplated by the ‘ jus naturae ’) it is action that 
interferes with the conditions necessary to the free-play and 
development of a good-will on the part of others. It may be 
that, according to the divine scdieme of the world, such 
wrong-doing is an element in a process by which men 
gra'dually approximate more nearly to good (in the sense of 
a good will). We cannot think of God as a moral being 
without supposing this to be the case. But this makes u,o 
difference to wrong-doing in those relations in which it is 
wrong-doing, and •ivith which alone we are concerned, viz. 
in relation to tb s will of human ageifbs and to the result^wjiich 
those agents can foresee and intend to produce. If an action, 
so far as any results go which the agent can have in view or 
over which he has control, interferes with conditions neces- 
sary Jjobtho free-play and development of a good-will on the 
part of others, it is not the less wrong-doing because, through 
some agency which is not his, the effects which he intended, 
and which rendered it wrong-doing, come to contribtft-e to an 
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ulterior good. Nor, if it issues from bad will (in the sense 
explained), is it less wrong (in the moral sense) because this 
will is itself, in the view of some higher being, contributory 
to a moral good which is not, in whole or part, within the 
view of the agent. If then war is wrong-doing in both the 
above senses (as it is always, at any rate on the peart of those 
with whom the ultimate responsibility for it lies), it does not 
cease to be so on account of any good resulting from it in a 
scheme of providence. 

164. ‘But,* it may be asked, ‘ are we justified in saying 
that it is always wrong-doing on the part of those '^ith 
whom the ultimate responsibility lies f It is admitted that 
certain virtues may be evoked bj war ; ijbhat it may have re- 
sults contributory to the moral progress of mankind; may 
not tjie eliciting of these virtues, the production of these 
results, be conte^mplated by the originators of war, and does 
not the origination of war, so far as influenced by such 
motives, cease to be wrong-doing ? It must be admitted that 
Caisar’s wars in Gaul were unprovoked wars of conquest, but 
their effect was the establishment of Roman civilisation with 
its equal law over a great part of western Europe, in such a 
way that it was never wholly sv'ept away, and that a per- 
manent influence in the progress of the European polity 
can be traced to it. May he not be credited with having 
had, however indefinitely, such an effect as this in view? 
Even if his wish to extend Eorhan civilisation was second- 
ary to a plan for raising an army by which he might 
master the Republic, is he to have no credit for the benefi- 
cent results which admitted to have ensued from the 
success of that plan ? May not a similar justification be urged 
for English wars in India? If, again, the establishment of 
M'.e civil unity of Germariy and the liberation of Christian 
populatioYis in Turkey are admitted to have been gains to 
mankind, is not that a justification of thsr persons concerned 
in ihb origination of the wars that brought about those 
results, so far as they can be supposed to have been influenced 
by a desire for them ? * 

1C5. These objections might be to the purpose if we were 
attempting the task (generally, if not always, an imj^qgsible 
one) of determining the moral desert, good or ill, or those 
who have been concerned in bringing this or that war about 
Their tendency merely is, tc distribute the blame of the 



IIIGHT OF THE STATE OVER THE INDIVIDUAL IN WAR. 169 


wrong-doing involved in war, to show how widely ramified 
is the agency in that wrong-doing, not to affect its character 
as wrong-doing. If the only way of civilising Gaul was to 
kill all the people whom Csesar’s wars caused to be killed, 
and if the desire for civilising it was a prevailing motive in 
Cmsar’s mind, so much the better for Cmsar, but so much the 
worse for the other unassignable and innumerable human 
agents who brought it abowt that such an object could only 
be attained in such a way. We are not, indeed, entitled to 
say that it could have b<ion brought about in any 'other way. 
It ig true to say (if* we know what we are about in saying it) 
that nothing which happens in the world could hav(‘ happened 
otherwise than it ha«. The question fur us is, whether that 
condition of things which rendered c.g. Cjcsar’s Gallic wars, 
with the violation of Ifiiman riglits which they invo^ve^, the 
interference jn the case of innumerable persons with the 
conditions under whicl^ man can be helpful to man (physical^ 
life being the first of these), the sine qua non m the pro- 
motion of ulterior human welfare, was or was not the work 
of human agency. If it was (and there is no doubt that it 
was, for to what merely patural agency, could the necessity 
be ascribed 9), then in that ordinary sense of th» word ‘ could ’ 
in which it expresses our responsibility for Our actions, men 
could have brought about the good result without the evil 
means. They could have dgne so if they had been better. 
It was owing to human wickedniiss — if less on Caesar’s 
part, then, so much the more on the jjart of innumerable 
others — that the wrong-doing of those wars was the ap- 
propriate mean.i to this ulterior gor#d. So in regard to 
the other cases instanced. It is idle to speculate on 
other means by which th^ permanent pacification of India, 
or the unification of Germany, or the liberation of Chri^ 
tians in European Turkey might have been brought 
about; bat it is iiftportant to bear in mind that th^ in- 
numerable wrong acts involved in achieving them-- acts 
wrong, because violations of the rights of those directly 
affected by them — did not cease to be wrong acts because 
under the given condition things the results specified 
would^wot have been obtained without them. This given 
condition of things was not like that (e.g«) which compels 
the castaways from a shipwreck, so many days from shore, 
and with only so much provisioif in their boat, to draw lota 
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. between them. And this is to say that the source of war 
between states lies in their incomplete fulfilment of their 
function ; in the fact that there is some defect in the main- 
tenance or reconciliation of rij^hts among their subjects. 

168. This is equally true in regard to those causes of 
conflict which are loosely called ‘religious.’ These do not 
arise out of any difl’erences between the convictions of 
different people in regard to the*nature of God or their re-^ 
lations to Him, or the right way of worshipping Him. They 
arise either out of some aggression upon the religious free- 
dom of certain people, made or allowed by the powers of the 
state, which thus puis Ihes? people in the position of an 
alien or unenfranchfscMl class, or else oi»t of an aggression on 
the rights of the state by some corporation calling itself 
epiri/ua< but reall}" claiming sovereigtity over men’s actions 
in the same relations in wjiich the state claim§ to determine 
.them. There would be notliing tencyng to international dis- 
turbance in the fact that bodies of people who worship God 
in the Catholic manner live in a stnte where the majority 
wor^^hip in the Greek or Protestant manner, and alongside 
of another state where the majority is Catholic, but for one 
or otlier- or •both of these circumstances, viz. that the 

* f 

Catholic worship and teaching is interfered with by the 
Protestant or Greek state, and that Catholics are liable to a 
direction by a power which claims to regulate men’s trans- 
actions with each other^by a law of its owm, and which may 
see fit (e.g.) to prohibit the Catholic subjects in’ the Greek or 
Protestant slate from being married, or having their parents 
buried, or their children taught the necessary arts, in the 
manner which the state directs. This reciprocal invasion of 
right, the invasion of tlie rights cff the state by the church 
On the one side, and on the other the restriction placed by 
the sovereign upon the subject’s freedom, not of conscience, 
(for^kat is impossible), but of expressing his conscience in 
wdrJ and act, has sometimes caused a state of things in 
which certain of the subjeats of a state have been better 
affected to another state than to their own, and in such a 
case there is an element of qatural hostility between the 
states. An obvious instance to give of this relation^bgtween 
states would have been that between Kussia and Turkey, if 
Turk^ could be considered to have been constituted as a 
state at all. Perhaps a liystfser instance would be the position 
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of Ireland in the past; its disafFectron to England and 
gravitation, first to France, then to the United States, caused 
chiefly by Protestant penal laws which in turn were at least 
provoked by the aggressive attitude of the church towards 
the English st^^te. Whenever a like invasion of rights still 
takes place, e.g.' in the treatment of the Catholic subjects of 
Russia in Poland, in the ultramontane movement of resist- 
ance to certain requiremenis of the state among the Cathohe 
subjects of Germany, it tends to international conflict. And 
what is now a. somewhat remote tendency has in the past been 
a formidable stir&ulSmt to war. 

169. It is nothing then in ijhe necessary organisation of 
the state, but rathei; some defect of that organisation in 
relation to its proper function of maintaining and recon- 
eiling rights, of giving scope to capacities, that leitds^to a 
conflict of apparent iiittu'csts between one state and another. 
The wrong, therefore, which results to hunTan society from 
conflicts between states cannot be condoned on the ground 
that it is a necessary incident of the existence of states. 
The wrong cannot bo held to bo lost in a higher right, 
which attnehes to the maintenance of the state as the 
institution through whicli ..done the fr(x^.do®i of man is 
realised. It is not the state, as such, but this or that 
particular state, which by no nutans fulfils its purpose, and 
might perhaps be swept away and superseded by another 
with advantage to the ends^for which the true state exists, 
that needs to defend its interests by action injurious to those 
outside it. Hence there is no ground for holding that a 
state is justifu'd in doing whatever jts interests seem to 
require, irrespectively of effects on other men. If those 
effects are bad, as involving either a direct violation of 
personal rights or obstruction to the moral dcvelopment^f 
society anywhere in the world, then there is no \iltimate 
justification for thoipolitical action that gives rise to tjhem. 
The question cm only be (as we liave seen generally . in 
regard to tne wrong-doing of wjar), where in particular the 
blame lies. Whether there is any justification for a par- 
ticular state, which in defence of its interests inflicts an 
iiijur3^^n some portion of* mankind; whether, e.g., the 
Germans are justified in holding Metz, on the supposition 
that their tenure of such a thoroughly French town neces- 
sarily thwarts in many ways 4;h§ healthy activity bf the 
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inliabitants, or the English in carrying fire and sword into 
Afghanistan for the sake of acquiring a scientific frontier ; 
this must depend (1) on the nature of the interests thus 
defended, (2) on the imj)ossibility of otherwise defending 
them, (3) on the question how they came to ^e endangered. 
If they are interests of which the maintenance, is essential 
to those ends as a means to wliich the state has its value, if 
the state which defends them h,as not itself been a joint- 
cause of their being endangered, and if they cannot be 
defended except at the cost of injury to some portion of 
mankind, then the state whicdi defends them is clear of the 
guilt of that injury. But the guilt is removed from it only 
to be somewhere el^e, however wide it^ distribution may be. 
It may be doubted, however, whetlier the second question 
coulj^ e« er be answered altogether in fiivour of a state which 
finds it necessary to protect its interests at the cost of in- 
flicting an injury on maiiland. 

170. It will be said, perhaps, fnat these formal argu- 
ments in proof of the wrong-doing involved in war, and of 
the unjustifiability of the policy which nations constanily 
adopt in defence ot their apparent interests, carry very 
little coxivict^jon ; that a state is not an abstract complex of 
institutions for the maintenahee of rights, but a nation, a 
people, possessing such institutions; that the nation has its 
passions which inevitably lead it to judge all questions of 
international right from its O'Arn pbint of view, and to con- 
sider its apparent national interests as justifying anything; 
that if it were otherwise, if the cosmopolitan point of view 
could be adopted by ^nations, patriotism would be at an end; 
that whether this be d^'sirable or no, such an extinction of 
national passions is impossible ; •that while they continue, 
Vvars are as inevitable between nations as they would be 
betweed individuals, if individuals were living in what 
philosophers have imagined to be the siate of nature, with- 
out lecognition of a coinmon superior ; that nations in short 
are in the position of men judging their own causes, which 
it is admitted that no one can do impartially ; and that this 
state of things cannot be altered without the establishment 
of a common constraining power, which would mean the 
extinction of the life of independent states, — a resul? as un- 
desiiable as it is unattainable. Projects of perpetual peace, 
to be'logical, must be projects of all-embracing empire. 
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171. There is some cogency in language of this kind. It 
is true that when we speak of a state as a living agency, we ‘ 
mean, not an institution or complex of institutions, but a 
nation organised in a certain way ; and that members of the 
nation in their corporate or associated action are animated 
by certain passions, arising out of their association, which, 
though not egoistic relatively to the individual subjects of 
them (for they are motive to self-sacrifice), may, in their 
influence on the dealings of one nation with another, have 
an effect analogous to that which egoistic passions, properly 
so called, have uI)ofl the dealings of individuals with each 
other. On the other hand, it must be remembered that the 
national passion, wijich in any good ^ense is simply the 
public spirit of the good citizen, may take, and every day 
is taking, directions which lead to no collision between one 
nation and another ; (or, to say the same thing negatively, 
that it is utterly false to speak as*if the desire for one^s oavu 
nation to show more military strength than others were the * 
only or the right form of patriotism) ; and thiJt though a 
nation, with national feeling of its own, must everywhere 
underlie a state, properly so called, yet^ still, just so far as 
the perfect organisation of rjghts within each pation, which 
entitles it to be called a stati?, is attained, the occasions of 
conflict between nations disappear ; and again, that by the 
same process, just so far as it is satisfactorily carried out, 
an organ of expression and Action is established for each 
nation in dealing with other nations, which is not really 
liable to be influenced by the same egoistic passions in 
dealing with the government of another nation as embroil 
individuals with each other. The love of mankind, no 
doubt, needs to be particularised in order to have any 
power over life and action. Just as there can be no trfm 
friendship except towards this or that individual, ISo there 
can be no true public spirit which is not localised in some 
way. The man whose desire to serv8 his kind is not ccioTred 
primarily in some home, radiating from it to a commune, a 
municipality, and a nation, presumably has no eflectual 
desire to serve his kind at all. But there is no reason 
why t]jip localised or nationalised philanthropy should take 
the fofln of a jealousy of other nations or a desire to fight 
them, personally or by proxy. Those in whom it is strongest 
are every day expressing it in good works which benefit 
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their fellow-citizens ‘without interfering with the men of 
other nations. Those who from time to time talk of the 
need of a great war to bring unselfish impulses into play, 
give us reason to suspect that they are too selfish themselves 
to recognise the unselfish activity that is going on all round 
them. Till all the methods have been exhausted by which 
nature can be brought into the service of man, till society 
is so organised tliat everyone’s capacities have free scope- for 
their development, there is no need to resort to war for a 
field in which patriotism may display itself. 

172. In fact, just so fiir as states artf thoroughly formed, 
the diversion of patri<^tisin into the military channel tends 
to come to an end- It is a survival from a condition of 
things in which, as yet, the state, in the full sense, was not; 
in Hie cense, namely, that in each territory controlled by a 
single independent government, the rights of aU persons, as 
founded on their capacities for contributing to a common 
good, are equally established by one'* sj’steni of law. If each 
separately governed territory were inhabited by a people so 
organised within itself, there would be nothing to lead to the 
association of the public spirit of the good citizen with mili- 
tary aggressiveness, — an associatibn which belongs properly 
not to the TroXirsta, but to the Swaarela. The Greek states, 
however complete might bo the equality of their citizens 
among themselves, were all hwaareiai in relation to some 
subject populations, and, as such, jealous of each other. The 
Peloponnesian Avar was eminently a war of rival hwaaTsiaL. 
And those habits and institutions and modes of feeling in 
Europe of the prc'sent day, which tend to international 
conflict, are cither survivals from the hwaarstai of the past, 
or arise out of the very incomplete manner in which, as 

over most of Europe tlie TroXcTsia has superseded the 
ivvacTTila. Patriotism, in that special military sense in 
wlych it is distinguished from public sprit, is not the temper 
of tlte citizen dealing With fellow-citizens, or with men who 
arc themselves citizens of their several states, but that of the 
follower of the feudal chief, or of the member of a privileged 
class conscious of a power, resting ultimately on force, over 
an inferior population, or of a nation holding empire over 
other nations. 

173. Standing armies, again, though existing on a larger 
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scale now than ever before, are not products of the civilisa- 
tion of Europe, but of the predominance o^er that civilisation' 
of the old Swaareiac, The influences which have given rise 
to and keep up those armies essentially belong to a state of 
things ill which mankind — even European mankind — is not 
yet thoroughly organised into political life. Roughly sum- 
marised, they are these: (1). The temporary confiscation by 
Napoleon to his own accoi^nt of the products of the French 
Revolution, which thus, though founded on a true idea of 
a citizenship in which not the few only, but all men, should 
partake, for the •tinie issued in a hwaaraia over the countries 
which most directly felt ilia effects of the revolution. 

(2) . The consequent jrevival in dynastic ^or ms, under the in- 
fluence of antagonism to France, of national life in Germany. 

(3) . The aspiration after national unity elsewhere ir#Europe, 
— a movement which must precede the organisation of states 
on a sound fiasis, and for the tftne readil^^ yields itself to 
direction by a Svvaarsia. (4). The existence, over all the* 
Slavonic side of Europe, of populations which jfre only just 
beginning to make any apjiroach to political life — the life 
of the 'iroXiTaLUy or ‘ civitas ’ — and still offer a tempting field 
to the ambiiion of rival ^wa^rraiau Austrian, Russian, and 
Turkish (which, indeed, are by no means to bo put on a 
level, but are alike as not resting on a basis of citizenship). 
(6). The tenure of a great Indian empire by England, which 
not only gives it a milittiry ^character which would not be- 
long to it simply as a state, but ^brings it into outward 
relations with the Svvaarslat just spoken of. This is no 
doubt a very incomplete account of the influences which 
havS combined to ‘ turn Europe into & great camp ^ (a very 
exaggerated expression); .but it may serve to show what a 
fuller account would show more clearly, that the militery 
system of Europe is no necessary incident of the ^relations 
between independent states, but arises from the fact that the 
organisation of state-life, even with* those peoples thati liave 
been brought under its influence at all, is still so incomplete. 

174. The more complete that organisation becomes, the 
more the motives and occasions of international conflict 
tend tg^disappear, while the Bonds of unity become stronger. 
The Ijltter is the case, if for no other reason, yet .for this ; 
tliat the better organisation of the state means freer scope 
to the individual (not neccssasilj to do as he likes, ^e.g. in 

N 
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the buying and selling of alcohol, but in such development 
of activity as is good on the whole). This again means free 
intercourse between members of one state and those of 
another, and in particular more freedom of trade. All 
restrictions on freedom of wholesome trade are really based 
on special class-interests, and must disappear with the 
realisation of that idea of individual right, founded on the 
capacity of every man for free coiitribution to social good, 
which is the true idea of the state. And as trade between 
members of difiorent states becomes freer and more full, the 
sense of common interests between theih, which war would 
infringe, becomes stronger. *Tlic bond of peace thus esta- 
blished is sometimes depreciated as a selfish one, but it need 
be no more selfish than that which keeps the peace between 
moinberii of the same state, who have no acquaintance with 
each other. In one case as in the other it may said that 
the individual tries to prevent a breach of the peace because 
he knows that he has more to gain than to lose by it. In 
the latter case, however, this account of the matter would 
be, to say the least, insufficient. The good citizen observes 
the law in letter and in spirit, not from any fear of conse- 
quences to hunself if he did not, but from an idea of the 
mutual respect by men for each other^s rights as that which 
should be an idea wliich has become habitual with him, and 
regulates his conduct without his asking any questions about 
it. There was a time, however, when this idea only thus 
acted spontaneously in regulating a maii^s action towards 
his family or immediate neighbours or friends. Considera- 
tions of interest were the medium tlirough which a wider 
range of persons came to be brought within its range. And 
thus, although considerations of*. an identity of interests, 
arioing out of trade, may be the occasion of men’s recog- 
nising in men of other nations those rights which war 
violates, there is no reason why, upom that occasion and 
through the familiarity Which trade brings about, an idea of 
justice, as a relation which should subsist between all man- 
kind as well as between members of the same state, may 
not come to act on men^s minds as independently of all 
calculation of their several interests as does the idea which 
regulates, the conduct of the good citizen. 

176. If the necessary or impelling power of the idea of 
what is due from members af different nations to each other 
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is weak, it must be observed on the other hand that the 
individual members of a nation have no such apparent 
interest in their government’s dealing unfairly with another 
nation as one individual may have in getting the advantage 
of another. * Thus, so far as this idea comes to form part of 
the habit of men’s minds, there ceases to be anything in the 
passions of the people which a government represents to 
stimulate the goveriimenif to that unfairness in dealing with 
another government, to which an individual might be moved 
by self-seeking j)agsions in dealing with another individual, 
in^he absence of an impartial authority having power over 
both. If at the same time* the several governments are 
purely representati^ of the several peoples, as they should 
become with the due organisation of the state, and thus 
have no dynastic interests of their own in embroiling one 
nation with- -another, there seen^ to be reason why they 
should not arrive at passionless impartiality in dealing 
with each other, which would be beyond the i*each of the 
individual in defending his own cause against another. At 
any rate, if no government can ever get rid of some bias in 
its own favour, there rem;iins the possibility of mediation in 
cases of dispute by disintei^^^sted governmerrts. ’With the 
abatement of national jealousies and the removal of those 
deeply-seated causes of war which, as we have seen, are 
connected with tlie d^^fici^nt organisation of states, the 
dream of an international court v^th authority resting on 
the consent of independent states may come to be realised. 
Such a result may be very remote, but it is important to bear 
in jnind that there is nothing in thft intrinsic nature of a 
system of independent states incompatible with it, but that 
on the contrary every advance in the organisation of man 
kind into states in the sense explained is a stop lo^vards it. 
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h. THE BIGHT OF THE STATE TO PUNTSH. 

176. (8) We come now to tlio third of the questions 
raised * in reii^ard to the individua.rs ri^dit to free life, the 
question under what .conditions that rigjit may be forfeited ; 
the question, in other words, of the state’s riyht of punish- 
ment. ^ The right (i.e. the power secured by social recog- 
nition) of free life in every man rests on t^e assumed 
capacity in every man of free action contributory to social 
good (‘free’ in the sense of determined by the idea of a 
common good. Animals may and do contribute to the good 
of man, but not thus ‘ freely ’ ). This right on the part of 
associated men implies the right on their part to prevent 
such actions a^s interfere with the possibility of free action 
contributory to social good. This constitutes the right of 
punishment, the right so far to use force upon a person 
(to treat him as an animal or a thing) as may be necessary 
to save others from this interference."’ 

177. Under what conditions a person needs to be thus 
dealt with, wliat particular actions on his part constitute 
Buch an interference, is a question which can only be 
answered when we have considered what powers in particular 
need to be secured to individuals or to officials in order to 
the 'possibility of free action of the kind described. Every 
such pov^er is a right of which the violation, if intended as 
a violation of a right, requires a punishment, of which the 
kind tend amount must depend on the relative importance of 
the right and of the extent which its general exercise is 
threatened. Thus every theory of rights in detail must be 
followed by, or indeed implies, a corresponding theory of 
punishment in detail, a theory which considers whjit par- 
ticular acts are punishable, and how they should be punished. 
The latter cannot precede the former : all that can be done 

* [AIeoto^ seo. 166 .] 
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here is further to consider what general rules of punishT 
ment are implied in the principle on which we hold all right 
of punishment to rest, and how far in the actual practice of 
punishment that principle has been realised. 

178. It is commonly asked whether punishment according 
to its proper nature is retributive or preventive or reforma- 
tory. The true answer is that it is and should be all three. 
The statement, however, that the punishment of the criminal 
by the state is retributive, though true in a sense that will 
be explained d^re^tly, yet so readily lends itself to a mis- 
understanding, that it is perhaps best avoided. It is not true 
in the sense that in legal punishment as it should be there 
survives any element of private vengeifnee, of the desire on 
the part of the individual who has received a hurt from 
another to inflict an equivalent hurt in return, ft is true 
that the be'ginning of punislime^t by the .state first appears 
in the form of a n gtilation of private vengeance, but it ia 
not therefore to be supposed that punishment, by the state 
is in any way a continuation of private vengeance. It is the 
essence of the former to suppress and supersede the latter, 
but it only does so gradiuilly, just as rights in actuality are 
only formed graduall 3 \ Pmvate vengeanc^e •belongs to the 
state of things in which rights are not as yet actualised; in 
the sense that the powers wdiich it is for the social good that 
a man should be allowed, ta exercise, are not yet secured to 
him by society. In proportion as* they are actualised, the 
exercise of private vengeance must cease. A right of pri- 
vate vengeance is an impossibility; for, just so far as the 
vengeance is private, the individuij in executing it is 
oxei'cising a power not derived from society nor regulated 
by reference to social good, and such a power is imt a 
right. lienee the view commonly taken by writprs of the 
seventeenth and eighteenth centuries implies an entire mis- 
conception of the nature of a rights the view, viz., that Wrere 
first existed riglits of self-defence and self-vindication*on the 
part of individuals in a state eff nature, and that these came 
to be devolved on a power representing all individuals, so 
that the state’s right of usiag force against those men who 
use oPthreaten force against other men, is merely the sum 
or equivalent of the private rights which individuals would 
severally possess if there were no public equivalent for them. 
This is to suppose that to have been a right which in truth. 
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DTider the supposed conditions, would merely have been 
animal imjnilse and power, and public right (which is a 
pleonasm, for all right is public) to have resulted from the 
combination of these animal impulses and powers ; it is to 
suppose that from a state of things in which ^ homo homini 
lupus/ by more combination of wolfish impulses, there could 
result the state of things in which ‘ homo homini deus/ 

179. In a state of things in which p;rivate vengeance for 
hurt inflicted was the universal practice, there could be no rights 
at all. In the most primitive society in which rights can exist, 
it must at least within the limits of the family bo suppressed 
by that authority of the family or its head which first con- 
stitutes rights. Ill such a society it is O'aly on the members 
of another family that a man may retaliate at pleasure a 
wrong ddhe to him, and then the vengeance is not, strictly 
speaking, taken by individivd upon individual, though indi- 
viduals may be severally the agent an,d patient of it, but by 
family upon family. Just because there is as yet no idea of 
a state independent of ties of birth, much less of a universal 
society from relation to which a man derives rights, there is 
no idea of rights attaching to him as a citizen or as a man, 
but only as a member of a family^ That social right, which 
is at once a right of society over the individual, and a right 
which society communicates and secures to the individual, 
appears, so fur, only as a conti;ol exercised by the family 
over its inembei's in theiJ' dealings with each other, as an 
authorisation which it gives them in prosecuting their quar- 
rels with members of another family, and at the same time 
to a certain extent as p. limitation on the manner in which 
feuds between families may be carried on, a limitation 
generally dependent on some religious authority equally 
recognised by the families at feud. 

180. From this state of things it is a long step to the 
r6gi»ie of law in a duly constituted state. * Under it the arm 
of the "state alone is the organ through which force may be 
exercised on the individual y the individual is prohibited 
from averting violence by violence, except so far as is neces- 
sary for the immediate protection of life, and altogether 
from avenging wrong done to him, on the understanding that 
the society, of which he is an organ and from which he 
derives his rights, being injured in every injury to him, duly 
protects him against injuiy/and when it fails to prevent 
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such injury from being done, inflicts* such punishment on 
the ofiender as is necessary for future protection. But the 
process from the one state of things to the other, though a 
long one, consists in the further development of that social 
right ^ which properly speaking was the only right the 
individual . ever had, and from the first, or ever since a 
permanent family tie existed, was present as a qualifying 
and restraining element the exdrcise of private vengeance 
so far as that exercise partook at all in the nature of a right. 
The process is not a continuance of private vengt^ance under 
altered forms, a gradual suppression of it by the fuller 
realisation of the higher principle which all along con- 
trolled it. ^ » 

181. But it will be asked, how upon this view of the 
nature of punishment as inflicted by the state it cem j>e con- 
sidered reti:jbutory. Tf no private vengeance, no vengeance 
of the injured individual, is involved in punishment, there 
can be no vengeance in it at all. The conception of venge- 
ance is quite inappropriate to the action of society or the 
state on the criminal. The state cannot be suj)posed capable 
of vindictive passion. Nor, if the essence of crime is a wrong 
done to society, does it a'duiit of retaliation upon .the person 
comftiitting it, A hurt done to an individifal can be requited 
by the infliction of a like hurt upon the person who has done 
it ; but no equivalent of w^ong done to society can be paid 
back to the doer of it. 

182. It' is true that there is such a thing as a national 
desire for revenge ^ (France and Germany) : and, if a state = 
a nation organised in a certain way, why should it not be 
‘ capable of vindictive passion ^ P No doubt there is a unity 
of feeling among the members of a nation which makes 
them feel any loss of strength, real or apparent, sustaiil^d by 
the nation in its corporate character, as a hurt or disgrace to 
themselves, which«they instinctive^ desire to revenge. ^The 


* ‘ Social right,’ i.e. right belonging 
to a society of persons recognising a 
common good, and belonging through 
membership of the society to the soA’eral 
persons constituting it. The society fo 
which right belongs, is in principle 
or possibility a society of all men as 
rendered capable of free intercourse 
with each other by the organisatiou of 
the atate. Actually at first it is only 


this or that family ; then some associa- 
tion of families ; finally the state, as 
im lading all other forms of association, 
reconciling tbo rights which arise out 
of them, and thus the most perfect 
medium through which the individual 
can contribute to the good of mankind 
and mankind to his. 

* ‘ Happy shall ho be that rewardeth 
tl]|^e as thou hast served us.^ 
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corporate feeling is so strong that individuals feel themselves 
severally hurt in the supposed hurt of the nation* But when 
it is said that a crime is an offence against the state, it is not 
meant that the body of persons forming the nation feel any 
hurt in the sense in which the person robbed' or wounded 
does, such a hurt as excites a natural desire for revenge. 
What is meant is that there is a violation of a system of 
rights which the nation has, no deubt, an interest in xnaiil- 
iaining, but a purely social interest, quite different from 
the egoistic interest of the individual of which the desire 
for vengeance is a form. A nation is capable of vindictiye 
feeling, but not so a nation as acting through the medium 
of a settled, impartitvJ, general law for^ithe maintenance of 
rights, and that is what we mean when we talk of the state 
as that eagainst which crimes are committed and which 
punishes them. ^ 

183. It is true* that when a crime of a certain sort, e.g. a 
cold-blooded murder, has been committed, a popular sym- 
pathy with the sufferer is excited, which expresses itself in 
tliewishto ‘serve out’ the murderer. This has some re- 
semblance to the desire for personal revenge, but is really 
quite different,^ because not egoistic. Indignation against 
wrong done to another has nothing in common with a desire 
to revenge a wrong done to oneself. It borrows the language 
of private revenge, just as the^ love of God borrows the 
language of sensuous affection. Such indignation is in- 
separable from the interest in social well-being, and along 
with it is the chief agent in the establishment and mainte- 
nance of legal punishment. Law indeed is necessarily general, 
while indignation is particular in its reference ; and ac- 
cordingly the treatment of any particular crime, so far as 
deteriiiined by law, cannot coiTespond with the indignation 
which the* crime excites ; but the law merely determines the 
geq.eral category under which the crime falls, and fixes 
certairtJimits to the punishment that may be inflicted under 
that category. Within those, limits discretion is left to the 
judge as to the sentence that he passes, and his sentence is 
in part influenced by the sort of indignation which in the 
given state of public sentiment the crime is calcula^d to 
excite; though generally much more by his opinion as to the 
amount of terror required for the prevention of prevalent 
crime. ^Now what is it in punishment that this indignation 
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demands? If not the sole foundation of- j^ublic punishment, 
it is yet inseparable from that public interest, on which the 
system of rights, with the corresponding system of punish- 
ments protective of rights, depends. In whatever sense 
then this indignation demands retribution in punishment, 
in that sense retribution would seem to be a necessary 
element in punishment. It demands retribution in the sense 
of demanding that the criujinal shoifld have his due, should 
be dealt with according to his deserts, should be punished 
Justly. 

184. This is a different thing from an equivalence 
between the amount of sulfering inflicted by the^rimhial and 
•that which ho sustajiis in pimishrnen]}. The amount of 
suffering which is caused by any crime is really as incalcu- 
lable as tl]?it which tiie criminal endures in punijhinent, 
whatever tho.^punishment. It is only in the case of cleath 
for murder that there is any af)poaranc5 of equivalence 
between the two sufferiifgs, and in this case the appearance 
is quite superficial. The suffering involved in de^iih depends 
almost entirely on the circumstances, which are absolutely 
diiferent in the case of the murdered man and in that of the 
man executed for murder. * When a man is imprisoned with 
hard labour for robbery, there is not even aft appearance of 
equivalence of suffering between the crime and the punish- 
ment. In what then does the justice of a punishment, or its 
correspondence with the criminal’s ejeserts consist ? It will 
not do to say that these terms merely represent the result 
of an association of ideas between a crime and the penalty 
which we are accustomed to see inflicted on it ; that society 
has come to attach certain penalties td certain actions as a 
result of the experience (i) of suffering and loss caused by 
those acts, and (2) of the kind of suffering of which th<^ex- 
pectation will deter men from doing them ; and that these 
penalties having become customary, the onlookers and the 
criminal himself, when one of thcni is inflicted, feel tliut he 
has got what was to be expectec^ and call it his due or desert 
or a just punishment. If this were the true account of the 
matter, there would be nothing to explain the difference 
betweqji the emotion excited by the spectacle of a just 
punishment inflicted, or the demand that it should be in- 
flicted, on the one side, and on the other that excited by the 
light of physical suffering followiyg according to the usual 
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course of things ^pon a physical combination of circum- 
stances, or the expectation that such suffering will follow. 
If it is said that the difference is explained by the fact that 
in the one case both the antecedent (the criminal act) and 
the consequent represent voluntary human agency, while in 
the other they do not, we reply. Just so, but for that reason 
the conception of a punishment as just differs wholly from 
any conception of it that could ^result either from its being 
customary, or from the infliction of such punishment having 
been commonly found a means for protecting us against hurt. 

185. The idea of punishment implies fin the side of the 
person punished at once a capacity for determination by the 
conception of a common or public good, or in other words a 
practical understanding of the nature of rights as founded 
on relations to such public good, and un actual violation of a 
right or omission to fulfil an obligation, the right or obliga- 
tion being one of which ilie agent might have been aware 
and the violation or omission one which he might have 
prevented. On the side of the authority punishing, it implies 
equally a conception of right founded on relation to public 
good, and one which, unlike that on the part of the criminal, 
is realised in act ; a conception oi which the punitive act, as 
founded bn a consideration of what is necessary for th^ main- 
tenance of rights, is the logical expression. A punishment 
is unjust if either element is absent ; if either the act 
punished is not a violation of kno\vn rights or an omission 
to fulfil known obligations of a kind which the agent might 
have prevented, or the punishment is one that is not re- 
quired for the maintenance of rights, or (which comes to 
the same thing), if tlie ostensible rights for the maintenance 
of which the punishment is requijred are not real rights, are 
notJiberties of action or acquisition which there is any real 
public interest in maintaining. 

186. When the specified conditiongt? of just punishment 
are ;fulfilled, the person punished himself recognises it as 
just, as his due or desert, and it is so recognised by the 
onlooker who thinks himself into the situation. The criminal, 
being susceptible to the idea of public good, and through it 
to the idea of rights, though this idea has not been strong 
enough to regulate his actions, sees in the punishment its 
natural expression. He sees that the punishment is his own 
act returning on himself, in.the sense that it is the necessary 
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outcome of his act in a society governed- by the conception 
of rights, a conception which he appreciates and to which 
he does involuntary reverence. 

It is the outcome of his act, or his act returning upon 
himself, in a different way from that in which a man’s act 
returns on himself when, having misused his body, he is 
visited according to physical necessity by painful conse- 
quences. The cause of the* suffering which the act entails 
in the one case is the relation of the act to a society governed 
by the conception of rights; in the other it is not. -For that 
reaspn, the painfu\Cbnsequence of the act to the doer in the 
one case is, in the other is not, pnoporly a punishifient. We do 
indeed commonly spej^k of the painful c;onsequences of im- 
prudent or immoral acts (^immoral’ as distinct from ‘illegal’) 
as a punishment of tffem, but this is either metaphijrically 
or because w^e. think of the course of the world as regulated 
by a divine sovereign, whom we conceive a§ a maintainer of 
rights like the sovereign *of a state. We may think of it as 
divinely regulated, and so regulated with a view to the 
realisation of moral good, but we shall still not bo warranted 
in speaking of the sufferings which follow in the course of 
nature upon certain kinds* of conduct as punishments, ac- 
cording to the distinctive sense in which crime is punislied, 
unless we suppose the maintenance of rights to be the object 
of the moral government of the world, — which is to put the 
cart before the horse ; for, as we haye seen, rights are rela- 
tive to morality, not morality to rights (the ground on which 
certain liberties of action and acquisition should be gua- 
ranteed as rights being that they are conditions of the moral 
perfection of society). • 

While there would be reason, then, as against those who 
Bay that the punishment of crime is merely preventive in 
saying that it is also retributive, if the needed correction of 
the ‘ merely preventive * doctrine could not be more accurately 
stated, it would seem that the trutB can be more accujfately 
stated by the proposition that ^punishment is not justified 
unless it is just, and that it is not just unless the act 
punished is an intentional violation of real right or neglect 
of rea^bligation which the agent could have avoided (i.e. 
unless the agent knowingly and by intentional act inter- 
feres with some freedom of action or acquisition which there 
IB a public interest in maintaining), and unless the •future 
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maintenance of rights requires that the criminal be dealt 
with as he is in the punishment.* 

187. It is clear, however, that this requirement, that 
punishment of crime should he just, may be covered by the 
statement that in its proper nature it is preventive, if the 
nature of that which is to be prevented by it is sufficiently 
defined. Its proper function is, in the interest of rights 
that are genuine (in tlrb sense ey plained), to prevent actions 
of the kind described by associating in the mind of every 
possible doer of them a certain terror with the contemifiation 
of the act, — such terror as is necess^r3* on the whole to 
protect the lights threatened by such action. The whipping 
of an ill-behaved dog is preventive, but not preventive in 
the sense in which the punishment of crime is so, because 
(1) the dog’s ill conduct is not an intentional violation of a 
right or neglect of a kne^wn obligation, the dog having no 
conception of right or 'obligation, and (2) for the same 
reason the whipping does not lead to the association of 
terror in tile minds of other dogs with the violation of rights 
and neglect of obligations. To shoot men down who resist 
a successful coup dieted may be effectually preventive of 
further resistance to the government established by the coup 
d'etat^ but it does not satisfy the true idea of puni^shment, 
because the terror produced by the massacre is not necessary 
for the protection of genuine rights, rights founded on public 
interest. To hang men for sheep-stealing, again, does not 
satisfy the idea ; because, though it is a genuine right that 
sheep-stealing violates, in a society where there was any 
decent reconciliation of rights no such terror as is caused 
by the punishment' of death would be required for the 
protection of the right. It is* because the theory that 
punishment is ^ merely preventive ’ favours the notion that 
the repetition of any action which any sufficient body of 
men find inconvenient may justifiably <be prevented by any 
sort of terror that may be convenient for the purpose, that 
it requires to be guarded by substituting for the qualifying 


* The Cfjnceptions of the just and 
of justice implied in thie statunent of 
the coiiditioiia of just punishment may 
be expre&sed brictly as follows. * The 
just -*that complex of social conJitions 
which for each i’ .iividual is necessary 
io euabln him to realise his capacity cf 


contributinp' to social good. ‘Justice' 
^ is the habit of mind which leads us to 
respect those conditions in d« '.ling with 
others, — not to interfere with them so 
far as they already exist, and to bring 
them into existence so far as they m 
not found in existence. 
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•merely* a statement of what it is which the justifiable 
punishment prevents and why it prevents it. 

188. But does our theory, after all has been said about 
the wrongness of punishment that is not just, afford any 
standard for the apportionment of just punishment, any 
criterion of the amount of interference with a criminal’s 
personal rights that is appropriate to his crime, except such 
as is afforded by a prevalei^ impression among men as to 
what is necessary for their security? Can we construe it 
so as to afford such a criterion, without at the sa'me time 
condemning a great* deal of punishment which yet society 
could be never brought to dispense with? D6es it really 
admit of being api>lied.at all in the presence of the admitted 
impossibility of ascertaining the degree of moral guilt of 
criminals, as depending^ on their state of character 09 ^jabi- 
tual motives? . How, according to it, can we justify punish- 
ments inflicted in the case of ^ culpable negligence,* e.g. 
when an engine’ driver, *by careless driving, for which we 
think very little the worse of him, is the occasioit of a bad 
accident, and is heavily punished in consequence ? 

189. It is true that there can bo no q, 'priori criterion of 
just punishment, except of an^ abstract and negative kind. 
We mc!^ say that no i)unishmeiit is just, untess the rights 
which it serves to protect are powers on the part of indi- 
viduals or corporations of whjch the general maintenance is 
necessary to the well-being of soef^^ty on the whole, and 
unless the terror which the punishment is calculated to in- 
spire is necessary for their maintenance. For a positive and 
detailed criterion of just punishment, we must wait till a 
system of rights has been established^in which the claims 
of all men, as founded on* their capacities for contributing 
to social well-being, are perfectly harmonised, and tillr^x- 
perience has shown the degree and kind of terror wit1:i which 
men must be affecte<^ in oi'der to the suppression of the an]^- 
Bocial tendencies which might lead fb the violation of^such 
a system of rights. And this is perhaps equivalent to saying 
that no complete criterion of just punishment can be arrived 
at till punishment is no longer necessary; for the state of 
things #ipposed could scarcely be realised without bringing 
with if an extinction of the tendencies which state-punish- 
ment is needed to suppress. Meanwhile there^s no method 
of approximation to justice in punishment but that^hich 
consists in gradually makyig the system of established rights 
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just, i.e. in harmonising the true claims of all men, and in 
discovering by experience the really efficient means of re- 
straining tendencies to violation of rights. An intentional 
violation of a right must be punished, whether the right 
violated is one that should be a right or no, on the principle 
that social well-being suffers more from' violation of any 
established right, whatever the nature of the right, than 
from the establishment as a right of a power which should 
not be so established ; and it can only be punished in the 
>vay which for the time is thought most efficient by the 
maintaiuei;s of law for protecting the r/ght in question by 
associating ^'terror wiili its* violation. This, however, does 
not alter the mor?l duty, on tlie part of the society autho- 
rising the punishment, to muke its punishments just by 
malting the system of rights which it maintains just. The 
justice of the punishment depends on the justice of the 
general system of rights; not merely on the propriety with 
reference to social well-being of maintaining this or that 
particular * right which the crime punished violates, but on 
the question whether the social organisation in which a 
criminal has lived and acted is one that has given him a 
fair cha.nce of not being a criminal. 

190. We ire apt to think that the justice of a^punish- 
ment depends on some sort of equality between its magnitude 
an^ that of the crime punished, but this notion arises from 
a confusion of punishment as inflicted by the state for a 
wrong done to society with compensation to the individual 
for damage done him. Neither a crime nor its punishment 
admits of strictly quantitative measurement. It may b^ said, 
indeed, that tlie greater the crime the heavier should be its 
punishment, but this is only true if by the ‘ heavier punish- 
m^fit ^ is understood that with which most terror is associated 
in the ‘popular imagination, and if the conception of the 
‘greater crime * is taken on the one ’ll and to exclude any 
estimation of the degree of moral guilt, and, on the other 
hand, to be determined by<an estimate not only of the im- 
portance in the social system of the right violated by the 
crime, but of the amount of tq^ror that needs to be associated 
with the crime in the general apprehension in orAer to its 
prevention. But when its terms are thus understood, the 
statement that the greater the crime the heavier should be 
its punishment, becomee^^ art identical proposition. It amounts 
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to this, that the crime which requires- most terror to be 
associated with it in order to its prevention should have most 
terror thus associated with it. 

191. But why do the terms ‘heavier punishment* and 
‘greater crime** need to be thus understood P Why should 
not the ‘ greater -crime* be understood to mean the crime 
implying most moral wickedness, or partly this, partly th(» 
crime which violates the ipore important kind of right? 
Why should a consideration of the amount of terror that 
needs to be associated with it in order to its prevention 
enter into the det^ilnination of the ‘ greater cripie ’ at all ? 
Why again should not the ‘heavier punishrnent * mean 
simply thUt in which ^the person puhisljed actually suffers 
most pain ? Why should it be taken to mean that with 
which most terror is dissociated upon the contemphifjion ? 
In short, is not the proposition in question at once true and 
significant in the sense that the crime wllich implies the 
most moral depravity, or* violates the most important right 
(such as the right to life), or which dues both, 'should be 
visited with the punishment that involves most pain to the 
suflerer ? 

192. The answer is : As ri g irds heaviness of punishment, 
it is not% in the power of the stat(‘ to regulate'^the amount of 
pain which it causes to the person whom it punishes. If it 
could only punish justly by making this pain proportionate 
in each case to the depravity implied, in the crime, it could 
not punish justly at all. The amount of pain which any 
kind of punishment causes to the particular person depends 
on his temperaiiient and circumstances, which neither the 
state nor its agent, the judge, can ascertain. But if it could 
be ascertained, and if (which is equally impossible) the 
amount of depravity implied in each particular crime cotild 
be ascertained likewise in order to make the pain* of the 
punishment proportionate to the depravity, a different 
punishment would have to be inflicteef in each case accoading 
to the temperament and circujnstances of the criminal. 
There would be an end to all general rules of punishment. 

193. In trutli, however, the state in its capacity as the 
sustainer of rights (and it is in this capacity that it 
punishes) has nothing to do with the amount of moral 
depravity in the criminal, and the primary Reference in 
punishment, as inflicted by the state, is not to the effi^ct of 
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the punishment on the person punished but to its effect on 
others. The considerations determining its amount should 
be prospective rather than retrospective. In the crime a right 
has been violated. No punishment can undo what has been 
done, or make good the wrong to the person who has suffered. 
What it can do is to make less likely the doing of a similar 
wTong in other cases. Its object, therefore, is not to cause 
pain to the criminal for the sak,e of causing it, nor chiefly 
for the sake of preventing him, individually, from commit- 
ting the crime again, but to associate terror with the contem- 
plation of the crime in the mind of pthers who might 
be tempted to commit it. And this object, unlike that of 
making the pain of the punishment commensurate with the 
guilt of the criminal, is in the main attainable. The efl’ect 
of the.spectacle of punishment on the onlooker is independent 
of any minute inquiry into the degree to which it affects the 
particular criminal. The attachment of equal penalties to 
offences that are alike in resiiect of the importance of the 
rights which they viultrLC, and in respect of the ordinary 
temptations to them, will, on the whole, lead to the associa- 
tion of an equal amount of terror with the prospect of 
committing like offemces in the public mind. When the 
circumstances^ indeed, of two criminals guilty of. offences 
alike in both the obove respects are very greatly and obvi- 
ously different, so different as^to make the operation of the 
same penalty upon tlu^m very conspicuously different, then 
the penalty may be vnried without interfei ing with its terri- 
fying effect on the public mind. We will suppose e.g. that 
a fraud on the part of a respectable banker is equivalent, 
both in respect of ike rights which it violates and of the 
terror needed to prevent the recu-rrence of like offences, to a 
burglary. It will not follow because the burglary is punished 
by impiisonmont with hard labour that hard labour should 
be inflicted on the fraudulent banker likewise. The infliction 
of hsird labour is in everyone’s apprehension so different to the 
banker from what it is to the burglar, that its infliction is 
not needed in order to equalise the terror which the popular 
imagination associates with the punishment in the two cases. 

194. On the same principle may be justified the con- 
sideration of extenuating circumstances in the infliction of 
punishmentjn, In fact, whether under that name or another, 
they ore taken account of in«the administration of criminal law 
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among all civilised nations. ‘ Extenuating circumstances * is 
not a phrase in use among our lawyers, but in fact the con- 
sideration of them does constantly, with the approval of the 
judge, convert what would otherwise have been conviction 
for murder into conviction for manslaughter, and when there 
has been conviction for murder, leads to the commutation of 
the sentence. This fact is often taken to show that the 
degree of moral depravity ©n the pirt of the criminal, the 
question of his character and motive, is and must be con- 
sidered in determining the punishment due to him. In 
truth, however, ‘ e^fenuating circumstances ’ may very well 
make a difference in the kind of terror which needs to be 
associated’ with a crimp in order to the fixture protection of 
riglits, and under certain conditions the consideration of 
them may be sufficiently justified on this ground. Suppose 
a theft by a starving man, or a hare shot by an angrj^ farmer 
whose corn it is devouring. These are crimes, but crimes 
under such extenuating Circumstances that there is no need 
to associate very serious terror with them in order to the pro- 
tection of the essential rights of property. In the latter 
case the right which the farmer violates is one which per- 
haps might be disallowed altogether without .interference 
with an^ right which society is interested ifi maintaining. 
In the former case the right violated is a primary and 
essential one ; one which, wjiere there are many starving 
people, is in fact pretty sure to be •protected by the most 
stringent penalties. And it might be argued that on the 
principle stated this is as it should he ; that, so far from the 
hunger of the thief being a reason for lightening his punish- 
ment,’ it is a reason for increasing it* in order that the 
special temptation to steal "when far gone in hunger may, if 
possible, be neutralised by a special terror associated with 
the commission of the crime under those conditions. But 
this would be a one-sfded application of the principle. It « 
not the business of the state to protect one order of rights 
specially, bijt all rights equally. • It ought not therefore to 
protect a certain order of rights by associating special terror 
with the violation of them, \^en the special temptation to 
their viglation itself implies a violation of right in the 
persons* of those who are so tempted, as is the case when 
a general danger to property arises from the faV^that many 
people are on the edge of starvSLti^n. The attempt fo do 
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BO is at once ineffectual and diverts attention from the true 
way of protecting the endangered right, which is to pre- 
vent people from falling into a state of starvation. In any 
tolerably organised society the condition of a man, ordi- 
narily honest and industrious, who is driven to theft by hunger, 
will be 80 abnormal that very little terror- needs to be asso- 
ciated with the crime as so committed in order to main- 
tain the sanctity of property in the general imagination. 
Suppose again a man to be killed in a quarrel arising out of 
his having tampered with the fidelity of his neighbour’s 
wife. In ^such a case ‘ extenuating Circumstances ’ may 
fairly be ple'aded against the infliction of the extremest 
penalty, because the extremest terror does not need to be 
associated with homicide, as committed under such con- 
ditiojiH in order to the general protection of human life, and 
because the attempt so to associate it would tend, so far 
as successful, to weaken the general sense of the wrong — the 
breach of family right — involved in the act which, in the 
case supposed, provokes the homicide. 

196. ‘After all,’ it may bo said, ‘this is a far-fetched 
way of explaining the admission of extenuating circum- 
stances .as modifying the punishment of crime. Why so 
strenuously avbid the simpler explanation, that extenuating 
circumstances are talvcii into account because they are held 
to modify the moral guilt of the crime? Is not their 
recognition a practicf^l proof that the punishment of a 
crime by the state represents the moral disapproval of the 
community? Docs it not show that, however imperfectly 
the amount of punishment inflicted on a crime may in fact 
correspond to its mdral wickedness, it is generally felt that 
it ought to do so ? ’ 

196. The answer is that there are two reasons for hold- 
ing tha‘’t the state neither can nor should attempt to adjust 
the amount of punishment which it inflicts on a crime to 
the degree of moral depravity which the crime implies. 
(1) That the degree of moral dei)ravity implied jp any crime 
is unascertainable. It depends on the motive of the crime, 
and on this as part of the general character of the agent ; 
on the relation in which the habitual set of his character 
stands to the character habitually set on the pursuit of 
goodness. one can ascertain this in regard to himself. 
He laay know that he^ is* always far from being what he 
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ought to be ; that one particular action of his represents on 
the whole, with much admixture of inferior motives, the 
better tendency; another, with some admixture of better 
motives, the worse. But any question in regard to the 
degree of moi‘al goodness or badness in any action of his 
own or of his most intimate friend is quite unanswerable. 
Much less can a judge or jury answer such a question in 
regard to an unknown criitjainaL may be sure indeed 

that any ordinary crime — nay, perhaps even that of the 
‘ disinterested rebel ’ — implies the operation of somre motive 
which is morally l^dd, for though it is not necessarily the 
worst men who come into conflict with established rights, it 
probably never can be^the best ; but Ihe, degree of badness 
implied in such a conflict in any particular case is quite 
beyond our ken, and it is this degree that must be asce-^tg^ined 
if the amount of punishment which the state inflicts is to be 
proportionate to the moral badness implied in the crime. 
(2) The notion that the State should, if it could, adjust the 
amount of punishment which it inflicts on a ertme to the 
moral wickedness of the crime, rests on a false view of the 
relation of the state to morality. It iipplies that it is the 
business of the state to punhsh^wickedness, as sjich., Bu.t it 
has no s^ch business. It cannot undertake to punish wicked- 
ness, as such, without vitiating the disinterestedness of the 
effort to escape wickedness, g,nd thus checking the growth 
of a true goodness of the heart in th^ attempt to promote a 
goodness which is merely on the surface. This, however, is 
not to be understood as meaning that the j)unishment of 
crime serves no moral purpose. It does serve such a purpose, 
and has its value in doing so, but only fn the sense that the 
protection of rights, and the association of terror with their 
violation, is the condition antecedent of any general advance 
in moral well-being. 

197. The punishiaent of crime, then, neither is, nor cag, 
nor should be adjusted to the degree of moral depravity, 
properly so, called, which is imjjied in the crime. But it 
does not therefore follow that it does not represent the 
disapproval which the commiyiity feels for the crime. On 
the wh^e, making allowance for the fact that law and 
judicial custom vary more slowly than popular feeling, it does 
represent such disapproval. And the disappr^’^ may fitly 
be called moral, so far as thalf njerely means that* it is 
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a disapproval relating to voluntary action. But it is a 
disapproval founded on a sense of what is necessary for the 
protection of rights, not on a judgment of good and evil of 
that kind which we call conscience when it is applied to our 
own actions, and which is founded on an ideal of moral 
goodness with which we compare our inward conduct (‘ in- 
ward/ as representing motives and character). It is founded 
essentially on the outwkrd aspect of a man’s conduct, on the 
view of it as related to the security and freedom in action and 
acquisition of other members of society. It is true that this 
distinction between the outward and in^^rd aspects of con- 
duct is not present to the popular mind. It has not been 
recognised by thosCrwho have been th^ agents in establishing 
the existing law of crimes in civilised nations. As the state 
came^^io control the individual or family in revenging hurts, 
and to substitute its penalties for private vengeance, rules of 
punishment came to be enacted expressive of general dis- 
approval, without any clear consciousness of what was the 
ground of the disapproval. But in fact it was by wbat bave 
been just described as the outward consequences of conduct 
that a general disapproval of it was ordinarily excited. Its 
morality in the stricter or ipward sense was not matter of 
general social 'consideration. Thus in the main it <*ias been 
on the ground of its interference with the general security 
and freedom in action and acquisition, and in proportion to 
the apprehension excited by it in this respect, that conduct 
has been punished by the state. Thus the actual practice 
of criminal law has on the whole corresponded to its true 
principle. So far as this principle has been departed from, 
it has not been becaHise the moral badness of conduct, in the 
true or inward sense, has been taken account of in its treat- 
ment as a crime, for this has not been generally contemplated 
at all, 6ut because ^religious’ considerations have interfered. 
Conduct which did not call for punishment by the state as 
interfering with any true rights (rights that should be rights) 
has been punished as ‘ irraligious.’ This, however, did not 
mean that it was punished on the ground of moral badness, 
properly so called. It meapt that its consequences were 
feared either as likely to weaken the belief in soiye divine 
authority on which the established system of rights was 
supposed to4est, or as likely to bring evil on the community 
throtfgh provoking the vra'th of some unseen power. 
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198. This account of the considerations which have 
regulated the punishment of crimes explains the severity 
with which ‘ criminal negligence ^ is in some cases punished, 
and that severity is justilied by the account given of the true 
principle of criminal law, the principle, viz., that crime 
should be punished according to the importance of the 
right which it violates, and to the degree of terror which 
in a well-organised society«needs to* be associated with the 
crime in order to the protection of the right. It cannot be 
held that the carelessness of an engine-driver who overlooks 
a signal and caus/s a fatal accident, implies more moral 
depravity than is implied in sueh negligence all of us are 
constantly guilty of. ^Considered with r<iference to the state 
of mind of the agent, it is on a level with multitudes of 
actions and omissions which are not punished at all.* Yet 
the engine-driver would be found guilty ^of manslaughter 
and sentenced to penal servitude. The justification is not 
to be found in distinctions between different kinds of negli- 
gence on the part of dilierent agents, but in the effect of the 
negligence in different cases upon the rights of others. In 
the case supposed, the most importaiit. of all rights, the 
right to life, on the j^arb of n^ilway passengers^ depends, for 
its maAitcnance on the vigilance of the * drivers. Any 
preventible failure in such vigilance requires to have suffi- 
cient terror associated wiUi it in the mind of other engine- 
drivers to prevent the recurrence of a like failure in vigi- 
lance. Such punishment is just* how^ever generally virtuous 
the victim of it is, because it is necessary to the protection 
of rights of which the protection is necessary to social well- 
being ; and the victim of it, in propo!*tion to his sense of 
justice, which means his* habit of practically recognising 
true rights, will recognise it as just. 

199. On this principle crimes committed in drunkenness 
must be dealt witM Not only is all depravity of motwe 
specially inapplicable to them, since the motives actuating 
a drunken man often seem to htbve little connection with liis 
habitual character; it is not always the case that a crime 
committed in drunkenness is Qven intentional. When a man 
in a drunken rage kills another, he no doubt intends to kill 
him, or at any rate to do him ‘ grievous bodily harm,’ and 
perhaps the association of great penal terror***yith such an 
offence may tend to restrain mbn*froiii« committing ft even 
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when drunk ; but when a diiinken mother lies on her child 
and smothers it, the hurt is not intentional but accidental. 
The drunkenness, however, is not accidental, but preventible 
by the influence of adequate motives. It is therefore proper 
to treat such a violation of right, though committed un- 
knowingly, as a crime, and to associate terror with it in the 
popular imagination, in order to the protection of rights by 
making people more careful about getting drunk, about 
allowing or promoting drunkenness, and about looking after 
drunken people. It is unreasonable, however, to do this and 
at the same time to associate so little terror, as in practice 
we do, with the promotion of dangerous drunkenness. The 
case of a crime coujinitted by a drunl ard is plainly distin- 
guishable from that of a crime committed by a lunatic, for 
the a'^aociation of penal terror with the latter would tend 
neither to prevent a lunatic from committing a crime nor 
people from becoming lunatics. 

200. The principle above stated, as that according to 
which punishment by the state should be inflicted and regu- 
lated, also justifies a distinction between crimes and civil 
injuries, i.e. between breaches of right for which the state 
inflicts punishment without r^tidress to the person injured, 
and those for w^iich it procures or seeks to procure redress to 
the person injured without punishment of the person causing 
the injury. We are not here ooncemed with the history of 
this distinction (for which see Maine, Ancient LaWy chap, x, 
and W. E. Hearn, The Afyan Household^ chap, xix), nor 
with the question whether many breaches of right now 
among us treated as civil injuries onglit not to be treated as 
crimes, but with the justification that exists for treating 
certain kinds of breach of right ifs cases in which the state 
should interfere to procure redress for the person injured, 
but not in the way of inflicting punisliment on the injurer 
ufUI he wilfully resists the order to^^ake redress. The 
principle of the distinction as ordinarily laid down, viz. that 
civil injuries ‘are violations of rights when considered in 
reference to the injury sustained by the individual,* while 
crimes are ‘ violations of rights when considered in reference 
to their evil tendency as regards the community at large * 
(Stephen, Book V, chap, i), is misleading ; for if the well- 
being of tl;e-d^)mmunity did not suffer in the hurt done to 
the iutlividual, that hurt wotlld not be a violation of a right 
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in the true sense at all, nor would the c.ommunity have any 
ground for insisting that the hurt shall be redressed, and for ‘ 
determining the mode in which it shall be redressed. A 
violation of right cannot in truth be considered merely in 
relation to injury sustained by an individual, for, thus con- 
sidered, it w 9 ul(lnot be a violation of right. It may be said 
that the state is only concerned in procuring redress for civil 
injuries, because, if it left an individdual to procure redi’css in 
his own way, there would fie no public peace. But there are 
other and easier ways^of preventing fighting than by pro- 
curing redress of wrong. We prevent our dogs from fighting, 
not by redressinj^ wrongs which they sustj^in from each 
other (of* wrongs as of rights they are in the proper sense 
incapable), but by beating thorn or t^ing them up. The 
community would not Iceep the <peace by procuring redress 
for hurt or damage sustained by individuals, unless*ft con- 
ceived itself as having interest in*the seemity of individuals 
from hurt and damage, anless it considered the hurt done to 
individuals as done to itself. The true justification for 
treating some breaches of right as cases merely for redress, 
others as cases for punishment, is that, in order to the general 
protection of rights, with some it is necessary to associate a 
certain^terror, with others iffs not. ^ * 

201. What then is the general ground of distinction 
between those with which terror does, and those with which 
it does not, need to be aiSsociated ? Clearly it is purposeless 
to associate* terror with breaches of right in the case where 
the breaker does not know that he is violating a right, and 
is not responsible for not knowing it. No association of terror 
with such a breach of right can prevent men from similar 
breaches under like coiiclitions. In any case, therefore, in 
which it is, to begin with, open to dispute whether a J;)reach 
of right has been committed at all, e.g. when it is a question 
whether a contract^ has been really broken, owing to some 
doubt as to the interpretation of the contract or its applfca- 
tion to a particular set of circumstances, or whether a 
commodity of which someone Is in possession properly be- 
longs to another, — in such a case, though the judge finally 
decides that there has been* a breach of right, there is no 
ground for treating it as a crime or punishing it. If, in the 
course of judicial inquiry, it turns out thal^ there has been 
fraud by one or other of the; parties to the^litig^tion, a 
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criminal prosecution, having punishment, not redress, for its 
■ object, should properly siipei^vene upon the civil suit, unless 
the consequences of the civil suit are incidentally such as to 
amount to a sufficient punishment of the fraudulent party. 
Again, it is purposeless to associate terror with a breach of 
obligation which the person committing it knows to be a 
breach, but of an obligation which he has no means of fulfil- 
ling, e.g. non-pa3^ment .of an acknowledged debt by a man 
who, through no fault of his own, is without means of 
paying it. It is only in cases of one or other of the above 
kinds, — cases in which the breach of right, supposing it to 
have been committed, Las presumably jlrisen either from 
inability to prevent it o.' from ignorance of the existence of 
the right, — that it can be held as an absolute rule to be no 
business of the state to interfere penally but only in the way 
of restoring, so far as possible, the broken riglit. 

202. But there are many cases of breach of right which 
can neither be definitely reduced to*-one of the above kinds, 
nor distinguished from them by any broad demarcation; 
cases in which the breaker of a right has been ignorant of it, 
because he has not cared to know, or in which his inability 
to fulfil it is the result of negligence or extravagance. 
Whether 'these should be treated penally or no, will ^epend 
partly on the seriousness of the wrong done through avoid- 
able ignorance or negligence, partly on the sufficiency of the 
deteiTent effect incidentf^llj" involved in the civil remedy. In 
the case e.g. of inability to p:iy a debt through extravagance 
or recklessness, it may be unnecessary and inadvisable to 
treat the breach of right penally, in consideration that it is 
indirectly punished \}y poverty and the loss of reputation 
incidental to bankrujjtcy, and the ^creditors should not look 
to the.^tate to protect them from the consequences of lending 
on bad security. The negligence of a trustee, again, may be 
indirectly punished by bis being oblige^ to make good the 
property lost through his' neglect to the utmost of his means. 
This may serve as a sufficiently deterrent example without 
the negligence being proceeded against criminally. Again, 
damage done to property by negligence is in England dealt 
with civilly, not criminally ; and it may be held that in this 
case the liability to civil action is a sufficient deterrent.* On 
the other hand,^ negligence which, as negligence, is not really 
distingvisha^o.ie from the aboxc, is rightly treated criminally 
when its consequences ar& more serious; e.g. that of the 
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railway-servant whose negligence results in a fatal accident, 
that of the bank-director who allows a misleading statement ' 
of accounts to be published, fraudulently perhaps in the 
eye of the law, but in fact negligently. As a matter of 
principle, no ’doubt, if intentional violation of the right of 
property is treated as penal equally with the violation of the 
right of life, the negligent violation should be treated as 
penal in the one case as nigach as in the other. But as the 
consequences of an action for damages may be virtually 
though not ostensibly penal to the person proceedinl against, 
it ^may be convenifeut to leave those negligences which do 
not, like the negligence of a railway-servant, iaffect the most 
important rights, or do not afl'cct ri^ts^on a very large scale 
as does that of a bank-director, to be dealt with by the civil 
process. 

203. The actual distinction between crimes and civil in- 
juries in English law is no doubt largely alicidental. As the 
historians of law point 5iit, the civil process, having compen- 
sation, not punishment, for its object, is the form which the 
interference of the community for the maintenance of rights 
originally takes. The community, restraining private venge- 
ance, helps the injured *^erson to redress, and regulates 
the waf^ in which redress shafl be obtained. • ^Jliis procedure 
no doubt implies the conviction that the community is con- 
cerned in the injury done t^ an individual, but it is only by 
degrees that this conviefion becon^s explicit, and that the 
community' comes to treat all preventible breaches of right 
as offences against itself or its sovereign representative, i.e. 
as crimes or penal; in the language of English law, as 
‘breaches of the king’s peace.’ Those offences are first so 
treated which happen to excite most public alarm, most fear 
for general safety (hence, among others, anything tkought 
sacrilegious). In a country like England, where no code has 
been drawn up on general principles, the class of injuries 
that are treated penally is gradually enlarged as public alarm 
happens to be excited in particular directions, but it is 
largely a matter of accident how the classification of crimes 
on one side and civil injuries on the other happens to stand 
at any^paiticular time.* 

* See Markby,E/cwiew^« of LnWy chap. stated by Austin, p. 618).- The violation 
x5, especially note 1, p. 243; and Austin, of right in one% case is proceeded 
Lecture XXVII. Between crimes and against by the meth' A of indictment, 
civil injuries the distinction, as it actu- *iii ^lie oth^r by an ‘ action.’ • The dis- 
ally exists, 19 merely one of procedure (os tinction that in one case punibliment is 
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204. According to the view here taken, then, there is no 
direct reference in punishment by the state, either retro- 
spective or prospective, to moral good or evil. The state in 
its judicial action does not look to the moral guilt of the 
criminal whom it punishes, or to the promotion of moral 
good by means of his punishment in him or others. It looks 
not to virtue and vice but to rights and wrongs. It looks 
back to the wrong done In the crime which it punishes ; not, 
however, in order to avenge it, but in order to the considera- 
tion of the sort of terror which needs to be associated with 
such wrong-doing in order to the future maintenance .of 
rights. If the 'Character of the criminal comes into account 
at all, it can only be prof)erly as an incident of this considera- 
tion. Thus punishment of crime is preventive in its object; 
not, however, preventive of any or every evil and by any 
and every means, but (according to its idea or as it should be) 
justly preventive oi injnstics\ preventive of interference^with 
those powers of action and acquisition which it is for the 
general well-being that individuals should possess, and 
according to laws which allow those powers equally to all 
men. But in order effectually to attain its preventive object 
and to attain it justly, it should be reformatory. When the 
reformatory ofeo^i of punishment is insisted on, the rf^erence 
may be, and from the judicial point of view must be, not to 
the moral good of the criminal^ as an ultimate end, but to 
his recovery from criminal habits as a means to that which 
is the proper and direct objc‘»jt of state-punisliment, viz. the 
general protection of rights. The reformatory function of 
punishment is from this point of view an incident of its 
preventive function, as regulated by the consideration of 
what is just to the criminal as weil as to others. For the 


the object of the process, in the other 
redress, is introduct d in order to explain 
the dilibrence of procedure; and to 
jusl^fy this distinction resf^rt is IjQil to 
the further distinction, that civil injury 
is (sonsidered to affect the individual^ 
merely, crime to affect the state. But 
in fact tht) action for civil injury may 
incidentally have a penal result (Austin, 
p 621), and if it had not, many viola- 
tions of right now treated as civil 
injuries would have to be treated as 
crimes. As an explanation therefore 
of the dibtincti<^ between crimes and 
ix\jnriei it stands, it is not correct* 


to say that for the former punishment 
is sought, for the latter merely redress. 
Nor tor nasins already given is it true 
of any civil injury to say that it affects, or 
should be considered as affecting, injured 
individuals mrreJi/. ffhe only distinc- 
tion of principle is that between viola- 
tions of right which call for punishment 
and those which do not; and those 
bnly do not call for punishment in 
some form or other whiofc arfeo either 
from uncertaint y as to 1 ho right violated, 
or from inability to prevent the viola- 
tion. 
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fulfilment of this latter function, the great thing, as we have 
seen, is by the punishment of an actual criminal to deter 
other possible criminals ; but for the same purpose, unless 
the actual criminal is to be put out of the way or locked up 
for life, it must be desirable to reform him so that he may 
not be dangerous in future. Now when it is asked why he 
should' not be put out of the way, it must not be forgotten 
that among the rights whi^h the sthte has to maintain are 
included rights of the criminal himself. These indeed are 
for the time suspended by his action in violation* of rights, 
but founded as the^ are on the capacity for contributing to 
social good, they could onlybeAeld to be finally forfeited on 
the ground that this ^j.apiicity was afiso^atel}'- extinct. 

205. This consideration limits the kind of punishment 
which the state may justly inflict. It ought not in juinish- 
ing to sacrifice unnecessarily to the maintenance of rights in 
genei*al what might be called the reversionary rights of the 
criminal, rights which, •if properly treated, he might ulti- 
mately become capable of exercising for the general good. 
Punishment therefore either by death or by perpetual im- 
prisonment is justifiable only on one of .two grounds; either 
that association of the extrom^cst terror with certain actions 
is undet^ certain conditions necessary to prviserve the possi- 
bility of a social life based on the observance of rights, or 
that the crime punished affprds a presumption of a perma- 
nent incapacity for rights on the poet of the criminal. The 
first justification may be plcadljd for the executions of men 
concerned in treasonable outbreaks, or guilty of certain 
breaches of discipline in war (on the supposition that the 
war is necessary for the safety of th<* state and that such 
punishments are a necessary incident of war). Whether 
the capital punishment is really just in such cases^ must 
depend, not only on its necessity as an incident in the 
defence of a certain •state, but on the question whether that 
state itself is fulfilling its function as a sustaiiior «f true 
rights. Fur the penalty of <teath for murder both justi- 
fications may be urged. It cannot be defended on any 
other ground, but it may he ^oubted whether the presump- 
tion oS permanent incapacity for rights is one which in our 
ignorance we can ever be entitled to make. As to the other 
plea, the question is whether, with a proper police system 
and sufficient certainty of detection ^ and coifViction, the 
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association of this extremest terror with the murderer is 
necessary to the security of life. Where the death- penalty, 
however, is unjustifiable, so must be that of really permanent 
imprisonment; one as much as the other is an absolute 
deprivation of free social life, and of the possibilities of moral 
development which that life affords. The only- justification 
for a sentence of permanent imprisonment in a case- where 
thei'e would be none for capital punishment would be that, 
though inflicted as permanent, the imprisonment might be 
brought to an end in the event of any sufficient proof appear- 
ing of the criminal’s amendment. But siibh proof could only 
be afforded if t-lie imprisonment were so modified as to allow 
the prisoner a certain atnount of liberiy. 

206. If punishment then is to be jnst, in the sense that 
in its infliction due account is taken of all rights, including 
the suspended rights of the criminal himself, it must be, so 
far as public safety allows, reformatory. It must tend to 
qualify the criminal for the resuni|/tion of riglits. As re- 
formatory, however, punishment has for its direct object the 
qualification for the exercise of riglits, and is only concerned 
with the moralisation of the criminal indirectly so far as it 
may result from the exercise of rights. But even where it 
cannot be reforrr.atory in this sense, and over and alxive Its 
reformatory function in cases whore it has one, it has a 
moral end. Just because punishment by the state has for 
its direct object the main-tenance of rights, it has, like every 
other function of the state, ir*directly a moral object, because 
true rights, according to our definition, are powers which it 
is for the general well-being that the individual (or associa- 
tion) should possess,® and that well-being is essentially a 
moral well-being. Ultimately, therefore, the just punish- 
ment cf crime is for the moral good of the community. It 
is also fot the moral good of the criminal himself, unless — 
and this is a aupposition which we ought not to make — he is 
beyond the reach of moral influences. Though not inflicted 
for that purpose, and though it would not the loss have to 
be inflicted if no moral efl’ect on the criminal could be dis- 
cerned, it is morally the best thing that can happen to him. 
It is BO, even if a true social necessity requires that, he be 
punished with death. The fact that society is obliged so to 
deal with him affords the best chance of bringing home to 
him th€t airti-social nature of his act. It is true that the 
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last utterances of murderers generally convey the impression 
that they consider themselves interesting persons, quite sure 
of going to heaven; but these are probably conventional. 
At any rate if the solemn infliction of punishment on behalf 
of human society, and without any sign of vindictiveness, 
will not breed -the shame which is the moral new birth, 
presumably nothing else within human reach will. 
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M. THE BIGHT OF THE 'STATE TO PROMOTE 
MORALITY. 

207. The ri^ht of the individual mj>n as such to free 
life is constantly j^ainin" on its negative side more general 
recognition. It is the basis of the gi^jwing scrupulosity in 
regard to punishments wliich are not reformatory, which 
put rigiits finally out of the reach of a criminal instead of 
qualifying him far their renewed exercise. But the only 
rational foundation for the ascription of this right is the 
ascription of capacity for free contribution to social good. 
We treat this capacity in the man whose crime has given 
proof of its having been overcome by anti-social tendencies, 
as yet giving him a title to a fnrUier chance of its develop- 
ment; on the other hand, we act as if it conferred no title 
on its possessors, before a crime has been commftted, to 
be placed under conditions in which its realisation would 
be possible. Is this reasonable? Yet are not all modem 
states so acting? Are they not allowing their ostensible 
members to grow up under conditions which render the 
development of social capacity jiractioally impossible? Was 
it not more reasonable, as in the ancient states, to deny the 
right to life in the human subject as such, than to admit it 
under conditions which prevent the realisation of the capacity 
that forms the ground of its admission ? This brings us to 
the fourth of the questions that arose ' out of the assertion of 
the individuaPs right to .free life. What is the nature and 
exteiit^of the individuaPs claim to be enabled positively to 
realise that capacity for freely contributing to social good 
which is the foundation of his right to free life? 

208. In dealing with this question, it is important to 
bear in mind that the capacity we are considering itf‘ essen- 
tially a free or ^what is the same) a moral capacity. It is 

* [Abovd^sec. 166.1 
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a capacity, not for action determined by relation to a certain 
end, but for action determined by a conception of the end to 
which it is relative. Only thus is it a foundation of rights. 
The action of an animal or plant may be made contributory 
to social good, but it is not therefore a foundation of rights 
on the part of -an animal or plant, because they are not 
affected by the conception of the good to which they contri- 
bute. A right is a power of acting for his own ends, — for 
what he conceives to be his good, — secured to an individual 
by the community, on the supposition that its exercise con- 
tributes to the good of the community. But the exercise of 
such a power cann^ be so contributory, unless the individual, 
in acting for his own ends, is at least alfected by the con- 
ception of a good as common to himself with others. The 
condition of mating the animal contributory to human good 
is that we do not leave him free to determine the exercise of 
his powers; that we determine ftiem foi*him; that we use 
him merely as an instalment; and this means that we do 
not, because we cannot, endow him with rights.# We cannot 
endow him with rights because there is no conception of a 
good common to him with us which we can treat as a motive 
to him to do to us as lie WV>uld have us do to him. It is not 
indeed ^necessary to a capaCit^ for rights, ^as it is to true 
moral goodness, that interest in a good conceived as common 
to himself with others should be >a man’s dominant motive. 
It is enough if that whidh he prcst^its to himself from time 
to time as 'his good, and whicji accordingly determines his 
action, is so far affected by consideration of the position in 
which he stands to others, — of the way in which this or that 
pos'sible action of his would affect tJiem, and of what he 
would have to expect from them in return, — as to result 
habitually, without force or fear of force, in action jnot in- 
CX)mpatible with conditions necessary to the pursuit of a 
common good on ttc part of others. In other words, it is 
the presumption that a man in his* general course of i*.onduct * 
will of his own motion have jespect to the common good, 
which entitles him to rights at the hands of tbe community. 
The question of the moral value of the motive which may in- 
duce ^isrfespect — whether an unselfish interest in common 
good'‘or the wish for personal pleasure and fear of personal 
pain — does not come into the account at»all. An agent, 
indeed, who could only be induced by fear of dei/itti^r bodily 
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harm to behave conformably to the requirements of the 
community, would not be a subject of rights, because this 
influence could never be brought to bear on him so constantly, 
if he were free to regulate his own life, as to secure the 
public safety. But a man’s desire for pleasure to himself 
and aversion from pain to himself, though- dissociated from 
any desire for a higher object, for any object that is desired 
because good for others, may constitute a capacity for rights, 
if his imagination of pleasure and pain is so far affected by 
sympathy with the feeling of others about him as to make 
him, independently of force or fear of pUiiishment, observant 
of established rights. In such a case the fear of punish- 
ment may be needed to neutralise anti-social impulses under 
circumstances of special temptation, but by itself it could 
never be a sufficiently uniform motive to qualify a man, in 
the aIJSence of more spontaneously social feelings, for the 
life of a free citizen. Thd qualification for such a life is a 
spontaneous habit of acting with -reference to a common 
good, whether that habit be founded on an imagination of 
pleasures and pains or on a conception of what ought to be. 
In either case the habit implies at least an understanding 
that there is such a thing as a 'common good, and a regu- 
lation of ‘egoistic hopes and tears, if not an inducing of 
more ‘disinterested’ motives, in consequence of that under- 
standing. 

209. The capacity for rights*, then, being a capacity for 
spontaneous action regulated by a conception of a common 
good, either so regulated through an interest which flows 
directly from that conception, or through hopes and fears 
which are affected by, it through more complex channers of 
habit and association, is a capacity which cannot be generated 
— which on the contrary is neutralised — by any influences 
that interfere with the spontaneous action of social interests. 
Now any direct enforcement of the outward conduct, which 
oifght Jo flow from sociaJ interests, by means of threatened 
penalties — and a law requiring such conduct necessarily 
implies penalties for disobedience to it — does interfere with 
the spontaneous action of those interests, and consequently 
checks the growth of the capacify which is the condition ot 
the beneficial exercise of rights. For this reason the effectual 
action of thest^te, i.e. tne community as acting through law, 
for the j)roriotion of habits of true citizenship, seems neces- 
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sarily to be confined to the removal of obstacles. Under this 
head, however, there may and should be included much 
that most states have liitherto neglected, and much that at 
first sight may have the appearance of an enforcement of 
moral duties,' e.g. the requirement that j^arents have their 
children taught the elementary arts. To educate one’s 
children is no doubt a moral duty, and it is not one of those 
duties, like that of paying debts, of wiiichthe neglect directly 
interferes with the rights of someone else. It might seem, 
therefore, to be a duty with which positive law should have 
nothing to doj any more than with the duty of striving after 
a noble life. On the other hand, the neglect of it does tend 
to prevent the growth of the capacity for beneficially exer- 
cising rights on the part of those whose education is neg- 
lected, and it is on this account, not as a purely moral duty 
on the part of a parent, but as the prevention of ahimlrance 
to tha capacity for rights on the ^>art of Children, that edu- 
cation should bo enforccl by the state. It may be objected, 
indeed, that in enforcing it we are departing in regard to the 
parents from the principle above laid down; that we are in- 
terfering with the spontaneous action of social interests, 
though we ai e doing so wiUi a view to promoting this spon- 
taneous action in another gtTneration. Bu^ fhe answer to 
this objection is, that a law of compulsory education, if the 
preferences, ecclesiiistical or otherwise, of those parents 
who show any pratical setise of their responsibility are duly 
respected, is from the beginning only felt as compulsion by 
those in whom, so far as this social function is concerned, 
there is no spontaneity to be interfered with ; and that in the 
second generation, though the law with its penal sanctions 
still continues, it is not f^t as a law, as an enforcement of 
action by penalties, at all. , 

210. On the same principle the freedom of contract ought 
probably to be more^ restricted in certain directions than is 
at present the case. The frecdoift to do as they like on 
the part cf one set of men mqjy involve the ultimate dis- 
qualification of many others, or of a succeeding generation, 
for the exercise of rights. This applies most obviously to 
such kirid^ of contract or traffic ns aifect the health and 
housiiig of the people, the growth of population relatively to 
the means of subsistence, and the accumulation or distri- 
bution of landed property. In irhe hurry of remsi^jig those 
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restraints on free dealing between man and man, which have 
arisen partly peril aps from some confused idea of maintaining 
morality, but much more from the power of class-interests, 
we have been apt to take too narrow a view of the range of 
persons — not one generation merely, but succeeding gene- 
rations — whose freedom ought to be taken into account, and 
of the conditions necessary to their freedom (‘freedom’ here 
meaning their qualifica/^ion for the exercise of rights). Hence 
the massing of population without regard to conditions of 
health; unrestrained traffic in deleterious commodities; un- 
limited upgrowth of the class of hired labourers in particular 
industries which circumstances have suddenly stimulated, 
without any provision iigainst the danger, of an impoverished 
proletariate in following generations. Meanwhile, under 
pretence of allowing freedom of bequest and settlement, a 
system has grown up which prevents the landlords of each 
generation from being free either in the government of their 
families or in tile disposal of their <land, and aggravates the 
tendency to crowd into towns, as well as the difficulties of 
providing healtJiy house-room, by keeping land in a few 
hands. It would be out of place here to consider in detail 
the remedies for these evils, or to discuss the question how 
far it is well to trust to the' initiative of the state or of 
individuals in dealing with them. It is enough to point out 
the directions in wffiicli the state may remove obstacles to 
the realisation of the capacity for beneficial exercise of 
rights, without defeating its own object by vitiating the 
spontaneous character of that capacity* 
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. N. THE BIGHT OF THE STATE IN BEG ABB TO 
BEOFEBTY. 

211. 'We have now considered tte ground of the right to 
free and what is the justification, if any, for the apparent 
disregard of that right, (a) in war, (?;) in tlie infliction of punish- 
ment. We have also dealt witli the question of the gc^neral 
offico of the state in regaixl the development of that 
capacity in individuals wliiq^i is the foundai/ion of the right, 
pointing out on the one hand the necessary limitation of its 
office in this respect, on the other hand the directions in 
which it may remove obstacles to that development. We 
have next to consider the Vationalc of tlie rights of property. 

In (Jiscussions on the ^oihgin of property ’•two* questions 
are apt to be mixed up which, though connectcnl, ought to 
be kept distinct. One is the question how men have come 
to appropriate ; the othet the question how the idea of right 
has come to be associated with ^their appropriations. As the 
term ‘property’ not only implies a permanent poss(\ssion of 
something, or a possession which can only be given up with 
the good will of the possessor, but also a possession recog- 
nised as a right, an inquiry into the origin of property must 
involve both these questions, but it is not the less iiqportant 
that the distinction between them should be observed. Each 
of them again hasi)oth its analytical and its historical side. 
In regard to the first question it is important to jearn all* 
that can be learnt as to the kyid of things that were first, 
and afterwards at successive periods, appropriated; as to the 
mode in which, and the sort of persons or societies by whom, 
they jyert appropriated. This is an historical inquiry. But 
it cannot take the place of a metaphysical or psychological 
analysis of the conditions on the part of ijae appropriating 
subject implied in the fact that he does suck^^j^ thing as 
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appropriate. So, too, in regard to the second question, it is 
important to investigate historically the forms in which the 
right of men in their appropriations has been recognised; the 
parties, whether iiidivi<1uals or societies, to whom the right 
has been allowed ; and the sort of objects, capable of appro- 
priation, to which it has been considered to extend. But 
neither can these inquiries help us to understand, in the 
absence of a metaphysical or moyal analysis, either what is 
implied in the ascription of a right to certain appropriations, 
or why there should be a right to them. 

212. have then two questions, as'‘above stated, eg.ch 
requiring two .different methods of treatinent. But neither 
have the questions the ih selves, nor thq different methods of 
dealing with them, teen duly distinguished. 

It is owing to confusion between tliera that the right of 
properly in things has been supposed to originate in the 
first occupancy qf "them. H'his supposition, in truth, merely 
disguises the identical proposition rtiat in order to property 
there must' to begin with have been some appropriation. 
The truism that there could be no property in anything 
W’hich had not been at some time and in some manner 
appropriated, tells us nothing jis fo how or why the property 
in it, as a righ^, came to be recognised, or why tl^'it right 
should be recognised. But owing to the confusion between 
the origin of approprlatmn and the origin of property as a 
right, an identical proporition as t6 the beginning of appro- 
priation seemed to be an instructive statement as to the 
basis of the rights of property. Of late, in a revulsion from 
theories founded on identical propositions, ‘ historical ’ in- 
quiries into tlie ^origin of j)roj)erty ’ have come into vogue. 
The right method of dealing with the question has been 
taken ,to lie in an investigation of the earliest forms in 
which pi’bperty has existed. But such investigation, however 
valuable in itself, leaves untouched the questions, (1) what 
it is iw the nature of men that makes it possible for them, 
and moves them, to appropriate ; (2) why it is that they 
conceive of themselves and each other as having a right 
in their appropriations; (3) qn what ground this concep- 
tion is treated as a moral authority, — as one that should be 
acted on. 

213. (1) Appropriation is an expression of will; of the 
Individ effort to ^ive reality to a conception of his own 
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good ; of his consciousness of a possible self-satisfaction as 
an object to be attained. It is diff'erent from mere provision 
to supply a future want. Such provision appears to be made 
by certain animals, e.g. ants. It can scarcely be made under 
the influence of the imagination of pain incidental to future 
want derived froi\i previous experience, for the ant lays up 
for the" winter though it has not previously lived through the 
winter. It may be suggested that it does so from inherited 
habit, but that this habit has originally arisen from an ex- 
perience of pain on the part of ants in the past. • Whether 
this is the true account of the matter we have not, I think, 
— perhaps from the* nature of the case we cajinot have — the 
means of deciding: #We conceal our ignorance by saying 
that the ant acts instinctively, which is in eftect a merely 
negative statement, that the ant is not moved to ma]|e pro- 
vision for winter either by ima^nation of the pain which 
will life felt in winter if it does not, or Sy^knowleclgc (con- 
ception of the fact) tha.i*su(ih pain will be felt. In fact, we 
know nothing of the action of the ant from the inside, or 
as an expression of consciousness. If we are not entitled 
to deny dogmatically that it expressies consciousness at 
all, neither are we entitled say that it doe^s express .con- 
sciousness, still less what consciousness it* expresses. On 
the other hand we are able to interpret the acts of ourselves, 
and of those with whom we can Communicate by means of 
signs to which we and they attach Hie same meaning, as ex- 
pressions of consciousness of certain kind, and thus by 
reflective analysis to assure ourselves that acts of appropria- 
tion in particular express a will of the kind stated ; that 
they are not merely a passing employflieiit of such materials 
as can bo laid hands on tt) satisfy this or that want, present 
or future, felt or imagined, but reflect the consciousnwss of a 
subject which distinguishes itself from its wanft ; which 
presents itself to it«elf as still there and demanding satis- 
faction when iliis or that want, or any number oft wants, 
have been satisfied ; which thus not merely uses a thing to 
fill a want, and in so doing at once destroys the thing and 
for the time removes the wai\jbj but says to itself, ‘ This shall 
be mime to do as I like with, t8 satisfy my wants and 
express my emotions as they arise.^ 

214. One condition of the existence of property, then, is 
appropriation, and that implies tl^e conception or*fc*mself on 
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the part of the appl-opriator as a permanent subject for 
whose use, as instruments of satisfaction and expression, he 
fahes and fashions certain external things, certain things 
external io his bodily members. These things, so taken and 
fashioned, cease io be external as they were before. They 
become a sort of extension of the man’s orgtlns, the constant 
apparatus through which he gives reality to his ideas and 
wishes. But another condition must be fulfilled in order to 
constitute property, even of the most simple and primitive 
sort. Thife is the recognition by others of a man’s appropria- 
tions as sofheiliing which they will treat' as his, not thei»;s, 
and the guarantee to him of his appropriations by means of 
that recogTiition. TJ^hat then is the ground of the recog- 
nition? The writers of the seventeenth and eighteenth 
centuri^'s, who discussed the basis of the rights of property, 
took it for granted, and in so doing begged the question. 
Grotius makes the right of property rest on contract',' but 
clearly until there is a recognisec? ‘ nfeum ’ and ‘ tuum ’ there 
can be no cbntract. Contract presupposes property. The 
property in a particular thing may be derived from a con- 
tract through which it has been obtained in exchange for 
another thing or for some , service rendered, but that 
implies that it ^Vas previously the property of another, and 
that the person obtaining it had a property in something 
else, if only in the labour ^')f his hands, which he could ex- 
change for it. ' Hobbes so far more logical that he does 


* Grotitie, Be Jure, etc. Book II, 
chap. ii. § 0 . ‘ Simul disci mus quoniodo 
res in proprict litem iveriiit . . . pacto 
quodam aut expif-sf^o, ut perdivisionom, 
aut tacito, ut per occiipatioru rfi ; simul 
atquo enirn communio displicuit, nec 
in&tituta est divisio, ceiibcn debet inter 
omnes ccTnvenisee ut, quod quisque 
occupasset, id proprium liuberot.’ But 
he Hupposeb a previous process by 
whi^h things had b(‘en approj)riat<d 
(§ 4), owirr; to the necessity of spending 
labour on them in order to satisfy 
desire for a more refined kind of livingf* 
than could be supplied by spontaneous 
products of the earth. ‘ lime discimus 
quae fuerit causa, ob quam a priruavA 
communione rerum prime mobihum, 
delude et immobilium disccssurti est; 
nimirum quod non content! homines 
Tesci sponte nutis, antoa habitare . . . 
fitft genus ^x^i^uisitiuB delegissent, in- 
dustna opus Imt, quam singuli rel us 


tiingulis adhil;orent.’ . . . The ‘com- 
inuiiio rerum/ thus departed from when 
Liboiir came to bo oAponded on things, 
Grotius had previously described ('§ 1) 
ns a state of things in which everyone 
had H right to -vvliatevor he could lay 
hands on. ' ICrant omnia communia et 
indivisa omnibus, veluti unuui cunctis 
patrimonium osset. llinc factum ut 
statiin quisque hominum ud suos usus 
arriprro p«j?,oet quod vellet, et qu» 
consumi poterant consuincro, ac talii 
usus universalis juris erat turn vice 
proprict litis, Nam quod quisque sic 
arripuerat, id ei eripero alter nisi per 
injuriam non pnterat/ Here tlien a 
•.’irtual right of property, though not 
so called, seems to be supposed in two 
forms previous to the establishincnt of 
what Grotius calls the right of pro- 
perty by contract. There is (1) a right 
of property in what each can 'take 
to his use and consume’ out of the 



BIGHT OF THE STATE IN REGARD TO PROPERTY. 216 


not derive property from contract, but treats property and 
* the Validity of covenants * as co-ordinately dependent on 
the existence of a sovereign power of compulsion.* But his 
account of this, as of all other forms of right, is open to the 
objection (before dwelt on) that if the sovereign power is 
merely a strongest force it cannot be a source of rights; and 
that if it is other than this, if it is a representative and 
maintainer of rights, its existence f«*esupposes rights, which 
remain to be accounted for. As previously shown, Hobbes, 
while professing to make all rights dependent on the sove- 
reign power, ‘presifpposes rights in his account of the insti- 
tution of this powc^. The vajidity of contracts ‘ begins not 
but with its institution,* yet its own*riglit is derived from an 
irrevocable contract of all with all in wtiich each devolves his 
^ persona,* the body of his rights, upon it. Without pressing 
his particular forms of expression unfairly against him, it is 
cleai^that he could not really succeed iif thinking of rights 
as derived simply froiiii supreme force ; ^at he could not 
associate the idea of absolute riglit with the soi/fereign with- 
out supposing prior rights which it was made the business 
of the sovereign to enforce, and in particular such a recog- 
nised distinction between* ' iiieum * and ‘ tuum ’ as is neces- 
sary to^a covenant. Nor when we have ^rbppeU Hobbes* 
notion of government or law-making power, as having origi- 
nated in a covenant of all witb^all, shall we succeed any 
better in deriving rights? of property, any more than other 
rights, from law or a sovereign which makes law, unless wc 
regard the law or sovereign as the organ or sustainer of a 


raw material supplieil by nature ; (2) 
a further right ot tMch mini in that <'n 
which ho hiiH expended Jal’Oiir. (trutius 
does not indeed expreshly cull this a 
right, but if there is a right, ns ho says 
there is, on the part of each man to 
that which he is aide ‘ ad^suos ariijiere 
usufl,*/niich more must there bo a right 
to that which he has not only tahen 
but fashioned by his labour On the 
nature and rationale of this right 
Grotius throws no light, but it is 
clearly presupposed by that right 
property wjiich he supposes to bo 
denvedrfrom contract, and must be re- 
cognised before any such contract could 
be possible. 

* ‘There is annexed to the soye- 
feignty the whole power of prescribing 


the rulq^ whereby every man may know 
what goods lie may oiijoy aud what ac- 
tions he may do without being molested 
by any of liis fellow-subjects: and tliis 
is it men call propriety^ lior before 
constitution of sovereign power all men 
bad right to all things, wnich neces- 
sarily caiisetli war; and therefore^ thiau 
propriety, being necessary to peace, 
*and depending on sovereign power, is 
the act of that pow'er in order to the 
public peace.’ {Leriafkaji, y>t. 11, chap, 
xviii.) * The nature of justice consisteth 
in looping of valid covenants, but the 
validity of covenants begins not but 
with the constitution of a civil power, 
sufficient to compel men to keep them ; 
and then it is alio that propriety begins.' 

• chap. XV.) 

• 
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general social recognition of certain powers, as powers which 
should be exercised. 

215. Locke ^ treats property — fiiirly enough so long as 
only its simplest forms arc in question — as derived from 
labour. By the same law of nature and reason by which a 
man has ‘a property in his own person/ ^the labour of his 
body and the work of his hand are properly his’ too. Now 
that the right to free lif?, which we have already dwelt on, 
carries with it a certain right to property, to a certain 
permanent apparatus beyond the bodily organs, for the 
maiutenaiK^e and expression of that life, i& quite true. But 
apart from the difficulty of tracing some 'kinds of property, 
in which men are in fact held to have right, to the labour 
of anyone, even of someone from whom it has been derived 

inheritance or bequest (a difficulty to be considered 
presently'), to say that it is a ‘law of nature and reason' 
that a man should have a ploperty in the work of his hands 
is no more than saying that tha[. op. which a man has im- 
pressed his labour is recognised by others as something 
which should be his, just as he himself is recognised by 
them as one that should be his own master. The gnound 
of the recognition is the same in both cases, and it is 
Locke’s m^rit to ^ave pointed this out; but what the /ground 
is he does not consider, shelving the question by appealing 
to a law of nature and reason. 

216. The ground of the right to "free life, the reason why 
a man is secured in the free exercise of his powers through 
recognition of that exercise by others as Bomething that 
should be, lay, as we saw, in the conception on the part .of 
everyone who concedes* the right to others and to whom it 
is conceded, of an identity of good for himself and others. 
It is only as within a society, as a relation between its 
members, though the society be that of all men, that there 
can be such a thing as a right; and thei-right to free life 
rest^ on j:he common will Of the society, in the sense that 
each member of the society wHhin which the right subsists 
contributes to satisfy the others in seeking to satisfy him- 
self, and that each is aware that^the other does so ; whence 
there results a common inllTest in the free play of the powers 
of all. And just as the recognised interest of a society con- 

• Civil Govt^rnment, Aap. v. The Fox Bourne’s Lift of Locke, ▼ol.'ii. pp. 
most imporUi^pAbdcigea are quoted in *171 and 172. 
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fltitutes for each member of it the right -to free life, just as At 
makes each conceive of such life on the part of himself and 
his neighbour as what should be, and thus forms the basis 
of a restraining custom which secures it for each, so it con- 
stitutes the right to the instruments of such life, making 
each regard the -possession of them by the other as for the 
common good, and thus through the medium first of custom, 
then of law, securing them to each. • 

217. Thus the doctrine that the foundation of the right 

of property lies in the will, that property is ‘realised will,* is 
true enouglili' we attach a certain meaning to ‘ wjll ’ ; if we 
understand by it, not/ the momentary spring of any and every 
spontaneous action^ ljut a constant principle, operative in all 
men qualified for any form of society,* however frequently 
overborne by passing impulses, in virtue of which each seeks 
to give reality to the conception of a well-being wBich he 
necesfjarily regards as common tb himself with others. A 
will of this kind explains a^t once the effoA to a[)propriate, 
and the restraint placed on each in his appropriations by a 
customary recognition of the interest wliich each has in the 
success of the like effort on the part of the other members 
of a society with which he shares a common well-being. 
This customary recognition, 'funded on a ij^dl*al dr rational 
will, requires indeed to be represented by some adequate 
force before it can result in a real^maiiitenance of the rights 
of property. The wild b(?ast in mim will not otherwise yield 
obedience to the rational will. ^ And from the operation of 
this compulsive force, very imperfectly controlled by tlie 
moral tendencies which need its co-operation, — in other 
words from the historical incidents o£ conquest and govern- 
ment, — there result many characteristics of the institution 
of property, as it actually exists, which cannot be ^derived 
from the spiritual principle which we have assigned as its 
foundation. Still, ^vithoiit that principle it could not have 
come into exigence, nor would it htive any moral jusUfication* 
at all. • 

218. It accords with the account given of this principle 
that the right of property, like every other form of right, 
shouli^ fitfst appear within socieftes founded on kinship, 
these being naturally the societies within which the restrain- 
ing conception of a common well-being i§ first operative. 
We are apt indeed to think of- the state of thiiigjj, in which 
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th‘3 members of a family or clan hold land and stock in 
common, as the antithesis of one in which rights of property 
exist. In truth it is the earliest stage of their existence, 
because the most primitive form of society in which the 
fruit of his labour is secured to the individual by the society, 
under the influence of the conception of a common well- 
being. The characteristic of primitive comimiiiities is not 
the absence of distinction between ‘ meum ’ and ‘ tuum,^ 
without which no society of intelligent as opposed to in- 
stinctive agents would be possible at all, but the common 
possession of certain materials, in particular Lind, on whif?h 
labour may be expended. It, is the sanie common interest 
which prevents the sepatate ai)propriati(^>iiof these materials, 
and which secures tlie individual in the enjoyment and use 
of that which his labour can extract from them. 

219.*^ From the moral jujint of view, however, the clan- 
system is defective; becausb under it the restraint imposed 
upon the individual by his meu^bevjhip of a society is not, 
and has notrthe opportunity of becoming, a self-imposed 
restraint, a free obedience, to which, though the alternative 
course is left open to him, the individual submits, because 
he conceives it as liis true good^. The area within which he 
can shape his Aw/i circumstances is not sufficient to ^llow of 
the opposite possibilities of right and wrong being presented 
to him, and thus of his V'.arning to love right for its own 
sake. And the otlnn’ side of tlits moral tutelage of the 
individual, this withholding f^om him of the opportunity of 
being freely determined by recognition of his moral relations, 
is the confinement of those relations themselves, which unejer 
the clan-system have ii/d actual existence except as between 
members of the same clan. A necessary condition at once 
of the growth of a free morality, i.e. a certain behaviour of 
men determined by an understanding of moral relations and 
by the value which they set on them as*understood, and of 
the* con(;eption of those delations as relations between all 
men, is that free play should he given to every man’s powers 
of appropriation. Moral freedom is not the same thing as a 
control over the outward circumstances and appliances of life. 
It is the end to which sudh control is a generally iiecgssary 
means, and which gives it its value. In order to obtain this 
control, men mu^t cease to be limited in their activities by 
tJUe cuatoi^p of the clan. Thenrange of their appropriations 
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must be extended; they must include more of the permanent 
material on which labour may be expended, and not merely 
the passing products of labour spent on unappropriated 
material ; and they must be at once secured and controlled 
in it by the good-will, by the sense of common interest, of a 
wider society, of* a society to which any and every one may 
belong who will observe its conditions, and not merely those 
of a particular parentage; ip other wbrds by the law, written 
or unwritten, of a free state. 

220. It is too long a business here to attempt an account 
of .the process by Vhich the organisation of rights in the 
state has superseded that of tlje clan, and at the same time 
the restriction of the.powers of appi’bpriation implied in the 
latter has been removed. It is important to observe, how- 
ever, that this process has by no means contributed un- 
mixedly to the end to which, from the moral point of view, 
it should have contributed. ^/hat enfl is at once the 
emancipation of the indi?vidijal from all restrictions upon the 
free moral life, and his provision with meani» for it. But 
the actual result of the development of rights of property 
in Europe, as part of its general politipal development, has 
so far been a state of thiiTgs^in which all indeed ma?/ have 
j)ropcrty^ but great numbers* in fact cannot have it in that 
sense in which alone it is of value, viz. as a permanent 
apparatus for carrying out a plan pf life, for expressing ideas 
of what is beautiful, or giving effect to benevolent wishes. 
In the eye of the law they hav(; rights of appropriation, but 
in fact they have not the chance of providing means for a 
free moral life, of developing and giving reality or expres- 
sion to a good will, an interest in sockil well-being. A man 
who possesses nothing but his powers of labour and who 
has to sell these to a capitalist for bare daily n'ainjenance, 
might as well, in respect of the ethical purposes Vhich the 
possession of proptrty should serve, be denied rights^ of 
property altogether. Is the existence of so manjkmen in* 
this position, and the apparent»liability of many more to be 
brought to it by a general fall of wages, if increase of popu- 
lation goes along with decre^e in the productiveness of the 
earth^a necessary result of the eiAancipation of the indivi- 
dual and the free play given to powers of appropriation ? or 
is it jj^n evil incident, which may yet be remedied, of that 
hifltoriciil process by which the dpelopment of rights of 
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property lias been brought about, but in which the agents 
have for the most part had no moral objects in view at all ? 

221. Let us first be clear about the points in which the 

conditions of property, as it actually exists, are at variance 
with property according to its idea or as it should be. The 
rationale of property, as we have seen, is that everyone 
should be secured by society in the power of getting and 
keeping the means of realising a will, which in possibility 
is a will directed to social good. Whether anyone^s will is 
actually and positively so directed, does not affect his claim 
to the power. This power should be sechred \o the indivi- 
dual irrespectively of the use )vhich he actually makes of it, 
BO long as he deWs not use it in a way. that interferes with 
the exercise of like power by another, on the ground that its 
uncontrolled exercise is the condition of attainment by man 
of thatVree morality which is his highest good. It is not 
then a valid objection to the manner in which proiiorty is 
possessed among us, that its h9ldefrs constantly use it in a 
way demoralising to themselves and others, any more than 
such misuse of any other liberties is an objection to securing 
men in their possession. Only then is f)roperty held in a 
way inconsistent with its idea, and which should, if possible, 
be got rid of,‘wiien the possession of property by ^ne man 
interferes with the possession of property by another ; when 
one set of men are secai;ed in the power of getting and 
keeping the means of realising theit will, in such a way that 
others are practically denied the power. In that case it 
may truly be said that ^ property is theft/ The rationale 
of property, in short, requires that everyone who will con- 
form to the positive condition of possessing it, viz. labour, 
and the negative condition, viz. respect for it as possessed 
by others, sliould, so far as social arrangements can make him 
BO, be a possessor of property himself, and of such property 
as will at least enable him to develope ^ sense of responsi- 
bility, distinct from iliere property in the immediate 
necessaries of life. •. 

222. But then the question arises, whether the rationale 
of property, as thus stated, is, not inconsistent with the 
unchecked freedom of apt>ropriation, or freedom ef appro- 
priation checked only by the requirement that the thing 
appropriated shall not have previously been appropriated by 
toiother. Js the requirement that every honest man should 
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be a proprietor to the extent stated, compatible with 
great inequalities of possession ? In order to give effect to 
it, must we not remove those two great sources of the 
inequality of fortunes, (1) freedom of bequest, and the 
other arrangements by which the profits of the labour of 
several generations are accumulated on persons who do not 
labour at all; (2) freedom of trade, of buying in the 
cheapest market and selling in the Nearest, by which accu- 
mulated profits of labour become suddenly multiplied in 
the. hands of a particular proprietor? Now cletwly, if an 
inequality of^’ibrtufles, of the kind which naturally arises 
from the admission •of these two forms of freedom, neces- 
sarily results in the existence of a proletariate, practically 
excluded from such ownership as is needed to moralise a 
man, there would be a contradiction between our theory of 
the right of property and the actual consequence of^dmit- 
ting the right according to th# thcor/; for the theory 
logically necessitates fre^dopi both in traSing and in the 
disposition of his property by the owner, so long*as he does 
not interfere with the like freedom on the part of others ; 
and in^other ways as well its realisation implies inequality. 

223. Once admit as the .^dea of property that nature 
should be progressively adapfed to the seiwic5 of man by a 
process in which each, while working freely or for himself, 
i.e. as detennined by a conception of his own good, at tlie 
same time contributes to the sociahgood, and it will follow 
that property mu^t be unequal. If we leave a man free to 
realise the conception of a possible well-being, it is impos- 
siblq to limit the effect upon him of his desire to provide ibr 
his future well-being, as including tlvit of the persons in 
whom he is interested, or the success with which at the 
prompting of that desire he turns resources of nature to 
account. Considered as representing the conquest t)f nature 


by the effort of free g-nd variously gifted individuals, property 
must be unequal ; and no less musf it be so if consulered as 
a means by which individuals fulfil social functions. As we 


may learn from Aristotle, those functions are various and 
the means required for theiy fulfilment are various. The 
artist gnd» man of letters require ^different equipment and 
apparatus from the tiller of land and the smith. Either 
then the various apparatus needed for various functions 


must Ue provided for individuals by society, which would 
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knply a complete regulation of life incompatible with that 
liighest object of human attainment, a free morality ; or we 
must trust for its provision to individual effort, which will 
imply inequality between the property of different persons. 

224. The admission of freedom of trade follows from the 
same principle. It is a condition of the more complete 
adaptation of nature to the service of man by the free effort 
of individuals, ^To buy in the cheapest and sell in the dear- 
est market ’ is a phrase which may no doubt bo used to cover 
objectionable transactions, in which advantage is taken of 
the position of sellers who from cirvumstfaiiccs are not 
properly free to make a bai'gain. It is so employed when 
the cheapness of buying arises from the presence of labourers 
who have no alterinitive but to work for ‘starvation wages.* 
But in itself it mt‘rely describes transactions in which com- 
moditSes are bought where they are of least use and sold 
where they are of* most nae. The trader who profits^ by the 
transaction is profiting by what is,,at the same time a contri- 
bution to social well-being. 

In regard to the freedom which a man should be allowed 
in disposing of his property by will or gift, the question is 
not so simple. The same principle which forbids us to limit 
the'degree tcf which a man may provide for his future, forbids 
us to limit the di‘gree to which he may provide for his children, 
these being included in his forecast of his future. It follows 
that the amount whi<‘h children may inherit may not rightly 
be limited ; and in this way inequalities of property, and accu- 
mulations of it to which possessors have contributed nothing 
by their own labcjur, must arise. Of course the possessor 
of an estate, Avho Iias^ contributed nothing by his own labour 
to its acquisition, may yet by his^ labour contribute largely 
to the social good, and a well-organised state will in various 
ways elicit such labour from possessors of inherited wealth. 
Nor will it trust merely to encourdging the voluntary fulffl- 
ifient of social functions 5 but will by taxation make sure of 
some positive return for the security which it gives to in- 
herited wealth. But while the mere permission of inherit- 
ance, which seems implied in the permission to a man to 
provide unlimitedly for tiis future, will lead to accumulations 
of wealth, on the other Land, if the inheritance is to be 
equal among al^ children, and, failing children, is to pass to 
i be next of kin, the accumujation will be checked. It is not 
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therefore the right of inheritance, but the right of bequefib, 
that is most likely to lead to accumulation of wealth, and 
that has most seriously been questioned by those who hold 
that universal ownership is a condition of moral well-being. 
Is a proprietor to be allowed to dispose of his property as he 
likes among his cldldren (or, if he has none, among others), 
making one very rich as compared with the others, or is he 
to be checked by a law requiring approximately equal in- 
heritance ? * 

225. As to this, consider that on the same principle on 
which we hc^ithafca man should be allowed to accumulate 
as lie best can for hk; children, he should have discretion in 
distributhag among his children, tie shotild be allowed 
to accumulate, because in so doing he af once expresses and 
developes the sense of family responsibili Ly, which naturally 
breeds a recognition of duties in many other diifictions. 
But if^the sense of family rcspon^bility i» to have free play, 
the man must have duo -jontrol over his fafnily, and this he 
can scarcely have if all his cliildrcn as a matter jjf necessity 
inherit equally, however undutiful or idhi or extravagant they 
may be. For this reason the true theory of property would 
seem to favour freedom of Jbor^ucst, at aiiy rate in regard to 
wealth generally. There may be special ^itjasorts, to be 
considered presently, for limiting it in regard to land. But 
as a general rule, the father of a family, if left to himself 
and not biassed by any special institutions of his country, is 
most likely to make that distribution among his children 
which is most for the public ^ood. If family pride moves 
him to endow one son more largely than the rest, in order to 
maintain the honour of his name, fanyly affection will keep 
this tendency within lii^^^its in the interest of the other 
children, unless the institutions of his country favour the 
one tendency as against the other. And this tln^yVill do 
if they maintain great dignities, e.g. peerages, of which the 
possession of large liereditary wealth is virtually the ccTn- 
dition, ana if they make it easy^ when the other sons have 
been impoverished for the sake of endowing the eldest, to 
maintain the former at the public expense by means of 
appointments in the church or ^atl. 

It ’must be borne in mind, further, that the freedom of 
bequest which is to be justified on the above principles 
must ifbt be one which limits that freedom in a subsequent 
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generation. It must therefore be distinguished from the 
power of settlement allowed by English law and constantly 
exercised in dealing with landed estate; for this power, as exer- 
cised by the landowuiing head of a family in one generation, 
prevents the succeeding head of the fainilj^ from being free 
to make wTiat disposition he thinks best among his children 
and ties up the succession to the estate to his eldest son. The 
practice of settlement in England, in short, as applied to 
landed estate, cancels the freedom of bequest in the case of 
most landowners and neutralises all the dispersive tendency 
of family callection, while it maintains in fiift' force all the 
accumulative tendency of family pride. This, however, is 
no essential inrideiit of a system in which the rights of indi- 
vidual ownership are fully developed, but just the contrary. 

22(5. The question then remains, wlietlier the full develop- 
ment of those rights, as inclnding that of unlimited accumu- 
lation of Avealth by the in^lividual and of comi)lete f^'cedom 
of bequest on his part, necessarily carries with it the ex- 
istence of ‘a proletariate, nominal owners of their powers of 
labour, but in fact obliged to sell these on such terms that 
they are owners of nothing beyond wdiat is necessary from 
day to day for the support of life, and may at any time lose 
even that, so' that, as regards the moral functions of pro- 
perty, they may be held to be not proprietors at all ; or 
whether the existence of such a class is due to causes only 
accidentally connected with the • dc veloj)ment of rights of 
individual property. 

Wc must bear in mind (1) that the increased wealth of 
one man docs not naturally mean the diminished wealth of 
another. We must not think of wealth as a given stock of 
commodities of which a larger share cannot fall to one with- 
out taking from the share that falls to another. The wealth 
of the" world is constantly increasing in proportion as the 
constant production of new wealth by labour exceeds the 
constant consumption of what is already produced. There 
is no natural limit to its increase except such as arises from 
the fact that the supply of the food necessary to sustain 
labour becomes more difficult as more comes to be required 
owing to the increase irf the number of labourers-, ajid from 
the possible ultimate exhaustion of the raw materials of 
labour in the wo^»'ld. Therefore in the accumulation of wealth, 
80 lar as it arises from the saving by anyone of the products 
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of liis labour, from his bequest of this capital to another Yfco 
farther adds to it by saving some of the profit which the 
capital yields, as employed in the payment for labour or in 
trade either by the capitalist himself or someone to whom he 
lends it, and from the continuation of this process through 
generations,- there is nothing which tends to lessen for any- 
one else the possibilities of ownership. On the contrary, 
supposing trade and labour to be frc^, w^lth must be con- 
stantly distributed throughout the process in the shape of 
wages to labourers and of profits to those who mediate in the 
business of exChanJ^e. 

227. It is true that the accumulation of capital naturally 
leads to the einployinent of large mhsses of* hired labourers. 
But there is nothing in the nature of the case to keep these 
labourers in the condition of living fivm hand to ny)uth, to . 
exclude them from that education of the sense of responsi- 
bility^jwhich depends on the possibility of permanent owner- 
ship. There is nothings in the fact that their labour is 
hired in great masses by great capitalists to prevent them 
from being on a small scale capitalists themselves. In their 
position they have not indeed the saipe stimulus to saving, 
or the same constant openlng^for the investment of sayings, 
as a m^n who is avTovpy69; but their* combination in 
work gives them every opportunity, if they have the needful 
education and self-discipline, for ^forming societies for the 
investment of savings. Ih fact, a^we know, in the well-paid 
industries of England the better sort of labourers do become 
capitalists, to the extent often of ownmg their houses and a 
good deal of furniture, of having an interest in stores, and 
of belonging to benefit-societies thrccigli which they make 
provision for the future. • It is not then to the accumulation 
of capital, but to the condition, due to antecedent, circum- 
stances unconnected with that accumulation, of the men 
with whom the cajpitalist deals and whose labour he buys 
on the cheap'jst terms, that we mftst ascribe the maltiplica-* 
tion in recent times of an impoverished and reckless prole- 
tariate. 

228. It is difficult to sunynaris^ the influences to which 
is due* the fact that in all the chief seats of population in 
Europe the labour-market is constantly thronged with men 
who are too badly reared and fed to be efficient labourers ; 
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w'lo for this reason, and from the competition for employ- 
ment with each other, have to sell their labour very cheap ; 
who have thus seldom the means to save, and whose standard 
of living and social expectation is so low that, if they have 
the opportunity of saving, they do not use it, and keep 
bringing children into the world at a rate which perpetuates 
the evil. It is certain, however, that these influences have 
no necessary connectio.i with the maintenance of the right 
of individual property and consequent unlimited accumula- 
tion of capital, though they no doubt are connected with 
that regime of force and conquest by whibh eiisting govern- 
ments have been established, — governments which do not 
indeed create the rights of individual property, any more 
than other rights, but which serve to maintain them. It 
must always be borne in mind that the appropriation of land 
by individuals has in most countries — probably in all where 
it approaches completeness — been originally elfectel, not 
by the expenditure of labour or '‘he results of labour on 
the land, but by force. The original landlords have been 
conquerors. 

229. This has affected the condition of the industrial 
classes in at least two ways : (1) When the application of 
accumulated capital to any wo*rk in the way of mining or 
manufacture has created a demand for labour, the supply 
has been fortlicoming fr9m men whose ancestors, if not 
themselves, were trained in habits of serfdom ; men wliose 
life has been one of virtually forced labour, relieved by 
church-charities or the poor law (which in part took the 
place of these charities) ; who were thus in no condition to 
contract freely for the Lale of their labour, and had nothing of 
that sense of family-responsibility which might have made 
them insist on having the chance of saving. Landless coun- 
trj^men, whose ancestors were serfs, are the parents of the 
proletariate of great towns. (2) Rights have been allowed 
'to*landk)rds, incompatible* with the true principle on which 
rights of property rest, and tending to interfere with the 
development of the proprietorial capacity in others. The 
right to freedom in ui^imited acquisition of wealth, by 
means of labour and by means of the saving and *feur 'jessful 
application of the results of labour, does not imply the right 
of anyone to do^ «as he likes with those gifts of pature, 
without which there would^b^f nothing to spend labour upon. 
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The earth is just as much an original natural materiii,! 
necessary to productive industry, as are air, light, and water, 
but while the latter from the nature of the case cannot 
be appropriated, tlie earth can be and has been. The only 
justification for this api^ropriatioii, as for any other, is that 
it contributes on* the whole to social well-being; that the 
earth as appropriated by individuals under certain conditions 
becomes more serviceable to society»as a whole, including 
those who are not iDroprietors of the soil, than if it were 
held in common. The justification disappears if these 
conditions are ‘not \)bserved ; and from government having 
been chiefly in the hunds of Hj)propriators of the soil, they 
have not been duly ol),served. Landlords hawe been allowed 
to ^ do what they would with their owji/ as if land were merely 
like so much ca])ital, admitting of Indefinite extension. 
The capital gtiined by one is not taken from another, but 
one man cannot accpiire more htnd witlfout others having 
less ; and though a growing reduction in the number of 
landlords is not necessarily a social evil, if it is odmpensated 
by the acquisition of other wealth on the part of those 
extruded from the soil, it is only not an. evil if the landlord 
is prevented from so using his^land as to imike it unse.ryice- 
able to tl^e wants of men (c.g* by turning foi»tile land into a 
forest), and from taking liberties with it incompatible with 
the condlLions of general freedom j(,iid health; e.g. by clear- 
ing out a village and leaving the j?eoplo to pick up house- 
room as they can elsewhere (a ^practice common under the- 
old poor-law, when the distinction between close and open 
villages grew up), or, on the other hand, by budding houses 
in unhealthy places or of unhealthy sftructure, by stopping 
up means of comiimnicatton, or forbidding the erection of 
dissenting chapels. In fact the restraints whi(^h thq public 
interest requires to be placed on the use of land if ihdividual 
properly in it is to \:e allowed at all, have been pretty much 
ignored, while on the other hand, •that full development of * 
its resources, which individual -ownership would naturally 
favour, has been interfered with by laws or customs which, 
in securing estates to certain* families, have taken nway the 
interest^ atid tied the liamls, of the nominal owner— the 
tenant for life— in making the most of his property. 

230. Thus the whole history of the o\wiership of land 
in Europe has been of a kind ih ^ad to the agglomeration 
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oi a proletariate, neither holding nor seeking property, 
wherever a sudden demand has arisen for labour in mines or 
manufactures. This at any rate was the case down to the 
epoch of the French Revolution ; and this, which brought 
to other countries deliverance from feudalism, left England, 
where feudalism had previously passed into unrestrained 
landlordism, almost untouched. And while those influences 
of feudalism and landlfirdism wlpch tend to throw a shiftless 
po])ulation upon the centres of industry have been left un* 
checked, nothing till quite lately was done to give such a 
population a chance of bettering itself^ wh^n it had been 
brought together. Their hea^lth, housirfg, and schooling were 
unprovided for. They were lelt to ho ‘freely victimised by 
deleterious employments, foul air, and consequent craving 
for deleterious drinks. When we consider all this, we shall 
see the unfairness of laying on capitalism or the free develop- 
ment of individual wealth the blame which is really due to 
the arbitrary and violent manner in which rights over land 
have been acquired and exercised, and to the failure of the 
state to fulfil those functions which under a system of un» 
limited private ownership are necessary to maintain the con- 
ditions of a free life. t * 

231. Whether, when those functions have Ijeen more 
fully recognised aud executed, and when the needful control 
has been established in the public interest over the liberties 
which landlords may take in the use of their land, it would 
still be advisable to limit tly} right of bequest in regard to 
land, and establish a system of something like equal inheri- 
tance, is a question which cannot be answered on any abso- 
lute principle. It d^ends on circumstances. Probably the 
question should be answered difteroiitly in a country like 
France or Ireland, where the most important industries are 
connected directly with the soil, and in one like England 
Tyhere they are not so. The reasons must be cogent which 
could justify that interference wdth the control of the parent 
over his family, which seenfs to be implied in the limitation 
of the power ofbequeaihing land when the parent’s wealth lies 
solely in land, and whi< u aristas, be it remembered, in a still 
more mischievous way Ironl the present English^piy^.ctice of 
settling estates. But it is important to bear in mind that 
the question in ‘regard to land stands on a diflferenl^ footing 
from that in regard to wealth generally, owing to the fact that 
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land is a particular commodity limited in extent, from which 
alone can be derived the materials necessary to any industry 
whatever, on which men must find house-room if they are to 
find it at all, and over which they must pass in communi- 
cating with each other, however much water or even air may be 
used for that purpose. These are indeed not reasons for pre- 
venting private property in land or even free bequest of laud, 
but they necessitate a special control over the exercise of 
rights of property in land, and it remains to be seen whether 
that control con be sufficiently established in .a country 
where the pow’^r of«great estates has not first been broken, 
as in France, by a Itw of equal inheritance. 

232. To the proposal that unearned iiiGrcment^n the 
value of the soil, as distinct from valtie produced by ex- 
penditure of labour and capital, should be appropriated by 
the state, though fair enough in itself, the great objection 
is that.the relation between earnAl and iTneariied increment 
is so complicated, that a system of appropfiating the latter 
to the state could scarcely be established withoiit lessening 
the stimulus to the individual to make the most of the land, 
and tl)us ultimately lessening its serviceablencss to society. 
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O, THE BianT OF THE STATE IN REOABD TO 
THE FAMILY. 

233. In the .consideration 'of those rights which do not 
arise out of tlio exis^.ence of the state/ but which are ante- 
cedent to it (though of course implying society in some form), 
and which it is its office to enforce, we now come to family 
or household rights^—jilso called, though not very distinctively, 
rights in private velations — of which the most important are 
the reciprocal rights of husband and wile, parent and child. 
The distinctive thing about these is that they are not merely 
rights of one person as against all or some other persons over 
some thing, or to the performance of or abstention from some 
acti6n; they are rights of ode person as against all other 
persons to require or prevent a certain behaviour of^ the part 
of another. Ttight to free life is a right on the part of any 
and every person to clainf from aU other persons that course 
of action or forbearance which is necessary to his free life. 
It is a right against all the l/orld, but not a right over any 
particular thing or person. A right of property, on the 
other Imnd, is a right^a gainst all the world, and also over a 
particular thing ; a right to claim, from any and every one 
certain actions and forbearances in respect of a particular 
thing (hence called ‘jus in rem ’). "A right arising from con- 
tract, unlike the right of property or the right of free life, 
is* not a right as against ?\] the world, but a right as against 
a particular person or persons contracted with to claim a 
certain performance or forbearance. It may or may not be 
a right over a particular thing, but as it is not necessarily so, 
while it is a right against a, particular person or .persons in 
distinction from all the world, it is called ‘jus in perf^onam* 
as distinct from^‘ in rem.* The right of husband over wife 
and that of parent over children (or vice versa) diffefx'S from 
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the right arising out of contract, inasmuch as it is not merely 
a right against the particular person contracted with,.lDut • 
a right against all the world. In this respect it corresponds 
to the right of property ; but differs again from this, since 
it is not a right over a thing but over a person. It is a right 
to claim certain acts or forbearances from all other persons 
in respect of a particular person : or (more precisely) to claim 
•a certain behaviour from a certain person, and at the same 
time to exclude all others* from claiming it. Just because 
this kind of right is a right over a person, it is always reci- 
procal as betvjeen^the person exercising it and' the person 
ovTer whom it is exercised. All rights are reciprocal as 
between .the person “exercising thenj and tl^ person against 
whom they are exereftsed. My claim to the right of free life 
implies a like claim upon me on the part of those from whom 
I claim acts and forbearances necessary to my free life. My* 
claim upon others in respect of ijie right;of property, or upon 
a particular person in respect of an actioui which he has con- 
tracted to perform, impliSs i?he recognition of a corresponding 
claim upon me on the part of all persons or t*he particular 
party to the contract. But the right of a husband in re- 
gard ^to liis wife not merely implies that all those as against 
whom he claims the right hji^e a like claim against him, but 
that thj wife over whom he asserts the ri^^ht has a right, 
though not a j)recisely like right, over him. The same 
applies to the right of a^father c^er a son, and of a master 
over a servant. 

234. A German would express the peculiarity of the 
rights now under consideration by saying that, not only are 
pel-sons the subjects of them, but persons are the objects 
them. By the ‘ subject * of rights he would mean the person 
exercising them or to whom they belong ; by ‘ object’ that in 
respect of which the rights are exercised. The piec^ of land or 
goods which I own is the ‘object’ of the right of property, 
the particular actioti which one pprson contracts to perfui-na 
for another is the ‘ object ’ of a right of contract ; and in like 
manner the peison from whom f have a right to claim certain 
behaviour, which excludes any right on the part of anyone 
else to claim such behaviour Ifrcjm iiiin or her, is the ‘object' 
of the* right. But English writers commonly call that the 
subject of a right which the Germans would call, the obj^t. 
By tho^ subject of a right of property they would not mean 
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person to whom the right belongs, but the thing over 
* which, or in respect of which, the right exists. And in like 
manner, when a right is exercised over, or in respect of a 
person, such as a wife or a child, they would call that person, 
and not the person exercising the right, the subject of it. By 
the object of a right, on the other hand, they mean the action 
or forbearance which someone has a right to claim. The 
object of a right arising^out of contract would be the action 
which the person contracting agrees to perform. The object 
of a connubial right would not be, as according to German 
usage, the person in regard to, or over, whcrn tlie right is ex- 
ercised — that jierson would bo the subje^'t of the right — but 
either the bc-luivkmr which the person pqssessing the right 
is entitled to claim ft om that person, or the forbearances in 
respect to that person, which he is entitled to claim from 
'others, •(Austin, I. 378 and 11. 736.) Either usage is justi- 
fiable in itself. Thi^ only matter of importance is i;ot to 
confuse them. TSiore is a conven^ience in expressing the 
peculiarity of family rights by saying, according to the sense 
of the terms adopted by German writers, that not only arfe 
persons subjects of them but persons are objects of thenj. It 
is in this sense that I shall use th(>se terms, if at all. 

235. So mmch for the peculiarity of family rights, aa 
distinct from other rights. The distinction is not merely a 
formal one. From the fact that these rights have persons 
for their objects, there follow important results, as will appear, 
in regard to the true nature of the right, to the tnaniier in 
which it should be exercised. The analytical, as distinct from 
the historical, questions which have to be raised with refer- 
“ tjiice to family rightf^ correspond to those raised with 
reference to rights of property. As we asked what in the 
nature of man made appropriation possible for him, so now 
we ask (1) what it is in the nature of man that makes him 
capable of family life. As we asked next^how appropriations 
eetUle to so sanctioned* by social recognition as to give 
rise to rights of property, so* now we have to ask (2) how 
certain powers exercised by a man, certain exemptions which 
he enjoys from the interfcjrencejoP others, in his family life, 
come to be recognised as righ»!:s. And as we inquired ^rther 
how far the actual institutions of property correspond’ With 
th^ idea of property as a right which for social good should 
be exercised, so now we have»to inquire (3) into the proper 
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adjustment of family rights, as determined by their idea;, in 
what form these rights should be maintained ; bearing in ’ 
mind (a) that, like all rights, their value depends on their 
being conditions of which the general observance is neces- 
sary to a free morality, and (b) their distinctive character as 
rights of which-, in the sense explained, persons are the 
objects. 

236. (1) We saw that aj)propriafion of that kind which, 

when secured by a social ^ower, becomes property, supposes 
an. eflbi-t on the part of the individual to give reality to a 
conception of 4iis swn good, as a whole or as something per- 
manent, in distincti<^^ from the mere effort to satisfy a want 
as it arises. The, formation *of family lifo supposes a like 
effort, but it also supposes that in the conception of his own 
good to which a man seeks to give reality there is included a 
conception of the well-being of others, connected With him • 
b}’^ sexual relations or by relations which arise out of these. 
He must conceive of the^ well-being of tht^e others as a per- 
manent object bound up with his own, and the interest in it 
as thus conceived must bo a motive to him over and above 
any succession of passing desires to obtain pleasure from, or 
give pleasure to, the other?,; otherwise there would be nothing 
to lead to the establishment of a household, in which the 
wants of the wife or wives are permanently provided for, in 
the management of which a more or less definite share is 
given to them (more definite, indeed, as approach is made to 
a monogaraistic system, but not wholly absent anywhere 
where the wife is distinguishefl from the female), and upon 
which the children have a recognised claim for shelter and 
sustenance. , 

237. No doubt family life as we know it is an institution 
of gradual growth. It may be found in forms where it is easy 
to ignore the distinction between it and the life of*bbasts. It 
is possible that the Jiuman beings with whom it first began — 
beings ‘human’ because capable of it — may have been Sio- 
Bcended ’ from animals not capable of it, i.e. they may have 
been connected with such animals by certain processes of 
generation. But this makeg no ^Jiffereiice in the nature of 
the cp^a^ity itself, which is determined not bj a past history 
but’ by its results, its functions, that of which it is a capacity. 
As the foundation of any family life, in ^he form in wlych 
we know it, implies that upon^the mere sexual impulse there 
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has sapervened on the part of the man a permanent interest 
■ in woman as a person with whom his own well-being is 
united, and a consequent interest in the children born of her, 
BO in regard to every less perfect form out of wliich we can 
be entitled to say that the family life, as we know it, has 
developed, we must be also entitled to say that.it expresses 
some interest which is in principle identical with that de- 
scribed, however ineon^pletely it has emerged from lower 
influences. • 

238. (2) Such an interest being the basis of ftimily relations, 
it is quite jiitelligible that everyone actuated by the interest 
should recognise, and be recognised Ijy, everyone else to 
whom he ascribes an interest* like his own, as entitled to 
behave towards the objects of the interest — towards his wife 
and children — in a manner from which everyone else is ex- 
scinded ;4that there should thus come to be rights in family 
relations to a certai^ji privaoy in dealing with them ; fights 
to deal with them^as his alone and not another's ; claims, 
ratified by the general sense of thieir admission being for the 
common good, to exercise certain powers and demand certain 
forbearances from others, in regard to wife and children. It 
is only indeed at an advanced stage of reflection that men 
learn ’to ascrilje to other men,* simply as men, the interests 
which’ they experience themselves ; and hence it is* at first 
only within narrow societies that men secure to each other 
the due privileges and privacies of family life. In others of 
the same kin or tribe they can habitually imagine an interest 
like that of which each feels# his own family life to be the 
expression, and hence in them they spontaneously respect 
-J^fvx’iily rights ; but thej^ cannot thus practically think them- 
selves into the position of a stranger, and hence towards 
him they do not observe the same restraints. They do not 
regard tlKJ ^women of another nation as sacred to the hus- 
bands and families of that nation. But that power of making 
aro^her^s good one’s own, which in the more intense and in- 
dividualised form is the bagis of family relations, must 
always at the same time exist in that more diffused form in 
which it serves as the basij of a society held together by the 
recognition of a common go«d. Wherever, therefor^, the 
family relations exist, there is sure to exist also a wider 
Bocjety which by its authority gives to Jihe powers exercised 
in those relations Aie charactei; of rights. By what pfocesa 



RIGHT OF THE STATE IN REGARD TO IHE FAMILY. 236 

the relations of husband and wife and the insritution of the 
household may have come to be formed among descendan^l of • 
a single pair, it is impossible to conceive or to discover, but in 
fact we find no trace . in primitive history of households except 
as constituents of a clan recognising a common origin ; and it 
is by the customs of the clan, founded on the conception of 
a common good, that those forbearances on the part of 
'members of one household in dealing with another, which 
are necessary to the privJby of the several households, are 
secured. 

239. The history of the development of familj^life is the 
history of the process {a) by which family rights have come 
to be regarded as^ independeitt of the special custom of a 
clan and the special laws of a state, as^-ights which all men 
and women, as such, are entitled to. This, however, charac- 
terises the history of all rights alike. It is a history farther# 
(b) of^the process by which the irue nature of these rights 
has come to be recognised, as rights over#persons ; rights of 
which persons are the objects, and which therefore imply 
reciprocal chiims on the part of those over wliom they are 
exercised and of those who exercise them. The establish- 
ment of monogamy, the j^bolition of ‘ patria potestas ’ in its 
various forms, the ‘ emancipjtlion of women i (in the proper 
sense oT the j^hrase), are involved in these two processes. 
The principles (1) that all men and all women are entitled 
to marry and form hous^diolds, ^2) that within the house- 
hold the claims of the husband and wife are throughout 
reciprocal, cannot be realised^ without carrying with them 
not merely monogamy, but the removal of those faulty rela- 
tions between men and women which survive in countnicc 
where monogamy is cst;j,blished by law. 

240. Under a system of polygamy, j ust so far as it is carried 
out, there must be men who are debarred from mg^rrying. It 
can only exist, indeed, alongside of a slavery, which excludes 
masses of men from the right of fiorming a family. Nor 4oes 
the wife, under a polygamous system, though she ostensibly 
miirries, form a household, or become the co-ordinate bead of 
a family, at all. The huslxind aloiV3 is head of the family and 
has aptl^rity over the xjhilareii. The wife, indeed, who for 
the’ time is the favourite, may practically share the authority, 
but even she has no equal and assured position. The ‘ coiwor- 
tium ’bmnis vitae,’ tne ‘ individua vitae consuetude,’ wnich 
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according to the definition in the Digest is an essential 
elem ent in marriage, is not hers.* 

And further as the polygamous husband requires a self- 
restraint from his wife which he does not put on himself, he 
is treating her unequally. He demands a continence from 
her which, unless she is kept in the confinement of slavery, 
can only rest on the attachment of a person to a person and 
on a personal sense of duty, and at the same time is practi- 
cally ignoring the demand, which' tliis personal attachment 
on her part necessarily carries with it, that he should keep 
himself fo^ her as she keeps herself for lihn. - ‘The recogni- 
tion of children as having claims upon their parents recipro- 
cal to those of the parents over them,, equally involves the 
condeTiination of poUgamy. For these claims can only be 
duly satisfied, the responsibilities of father and mother 
towards the children (potentially persons) whom they have 
brought into the world cart only be fulfilled, if father and 
mother jointly take part in the ediKvation of the children ; if 
the children learn to love and otey father and mother as 
one authority. But if there is no permanent ‘consortium 
vitffi’ of one husband with one wife, this joint authority 
over the children becomes impossible. The child, when its 
physical dependence on the mother is over, ceases to stand 
in any special relation to her. She has no recognised duties 
to him, or ho to her. Thdse lie between him and his father 
only, and just because the 'father’s interests are divided be- 
tween the children of many wives, and because these render 
their filial offices to the father iseparately, not to father and 
mother jointly, the true domestic training is lost. 

^"‘241. Monogamy, however, may be established, and an 
advance so far made towards the establishment of a due 
reciprocity between husband and wife, as well as towards a 
fulfilment of the responsibilities incurred in bringing chil- 
dren into the world, while yet the true claims ol men in 
re-i^oct of women, and of women in respect of men, and of 
children upon their parents, are far from being generally 
realised. Wherever slavery exists alongside of monogamy, 
on the one side people of the sla^'^e ^class are prevented from 

a < 

* 'Nuptiae sunt conjunctio maris et mulierls oonjunctio individuam yitw 
feminae, consortium oinnis vitae, (iirini consuetiidinem continens/ Inst,,\.9,2, 
Cft hur'^anj juris cOmmunii 'itio ’ Ihtjest^ (Quoted by Trei^ielonburg, Nafymchtx 
xziii. 2, 1. ' Atatrimonium e«t viri et p. 282.) 
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forming family ties, and on the other those people wha are 
privilt'ged to marry, though they are confined to one^ife, 
are constantly tempted to be false to the true monogamistic 
idea by the opportunity of using women as chattels to 
minister to their pleasures. The wife is thus no more than 
an institution, invested with certain dignities and privileges, 
for the continuation of the family ; a continuation, which 
under pagan religions is considerecL necessary for the main- 
tenance of certain ceremonies, and to which among ourselves 
an importance is attached wholly unconnected with the 
personal atfec«iipn'^)f the man for the wife.* WJion slavery is 
abolished, and the, title of all men and women equally to 
form families is ^sf,ablished^ by law, the conception of the 
position of the wife necessarily risers. The eralpa and 
m'aWaKTj (*e;ise at any rate to be recognised accompaniments 
of married life, a?id the claim of the wife upon the jSusband^^ 
fidelity, as reciprocal to his cldim upcAi hers, becomes esta- 
blished by law, ^ ^ * 

242. Thus that marriage should only be lawful with one 
wife, that it should l)o for life, that it should be terminable 
by tjie infidelity of either husband or wife, are rules of right ; 
not 0 ^ morality, as °uch, hut^of right. Without such rules 
the rights of the married pv»rsons are not m^hitairied. ^ Those 
outwarS conditions of family life would not be secured to 
them, which are necessary on the^whole for the development 
of a free morality. Polygamy is k violation of the rights, (1) 
of those who tlirongh it are indirectly excluded from regular 
marriage, and thus from the^moral education which results 
ftom this; (2) of the wife, who is morally lowered by 
exclusion from her proper position iji the household an^ Dy 
being used, more or k^ss, as the mere instrument of the 
husband’s pleasure ; (^3) of the children, who lose the chance 
of that full moral training which depends on tbe connected 
action of father aijd mother. The term inability of marriage 
at the pleasure of one of the parties to it (of its terjuiuaBlTlty 
at the desire of both we will speak presently) is a violation 
of the rights at any rate of the nn con sen ting party, on the 
grounds {a) that liability «to it ♦tends to prevent marriage 

* IJ** position among tho Greeks is ykp iratpas tAs 5^ 

well illustrated by a passage from the ToKXoLKks r^s KaS' ^fi€pav Oipav^lat rov 
Speech of Denjcsthenea (?) against crtifiaros, rhs 7i;yor>cas toO vaihovoi* 
Neaera ^122 (quoted by E. Hearn, tiaOai yuvfritfs koI T«y 
Th$ Aryan Houttkoldt p. 71), ria wurr^v 
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froin becoming that Mndividua vitro consnetudo* which gives 
it itt, moral value, and (6) that, when the marriage is dis- 
solved, the woman, just in proportion to her capacity for 
self-devotion and the dt\grce to which she has devoted 
herself to her original husband, is debarred from forming 
that ^ individua vitro consuetude * again, atrd tlnis crippled 
in her moral possibilities. It is a violation of the rights of 
children for the same re-' son for which polygamy is so. 

On the other hand, that the wiVe should be bound indis- 
solubly by the marriage-tie to an unfaithful husband (or 
vice vcrsa)^nQ a violation of the right of whe husband, as 
the case may be), because on the one hand the restraint 
which makes her liable to be hsod physically as the instru- 
ment of the husband’s pleasures, when there is no longer 
reciprocal devotion between them, is a restraint which 
(except in peculiar cases) renders moral elevation impossible ; 
and on the other, sho is pre rented from forming such a true 
marriage as woultl be, according ^to ordinary rules, the 
condition of the realisation of her moral capacities. Though 
the husband’s right to divorce from an unfaithful wife has 
been much more thoroughly recognised than the wife’s to 
divorce from an unfaithful husband, he would be in fact less 
seriously wrongv'd by the inability to obtain a divorce, for it 
is only the second of the grounds just stated that fully 
applies to him. The rights of the cbildren do not seem so 
plainly concerned in the dissolution of a marriage to which 
husband or wife has been unfaithful. In some eases the 
best chance for them might '^seem to lie in the infidelities 
being condoned and an outward family peace re-established. 
Bur that their rights jire violated by the infidelity itself is 
plain. In the most definite way it detracts from their 
possibilities of goodness. Without any consent on their 
part, quite* independently of any action of their own will, 
they are placed by it in a position which tends — though 
spVjClal gi^ice may counteract it — to put the higher kinds of 
goodness beyond their reach. . 

243. These considerations suggest some further questions 
which ma,y be discussed under following heads. (1) If 
infidelity in marriage is a violation of rights in th® manner 
stated, and if (as it must be) it is a wilful and knowing 
violation, why is not treated as a crime, and, like other 
such violations of rights, punished by the state in onler to 
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the better maintenance of rights ? (2) Should any other 
reason but the infidelity of husband or wife be allowec/ for 
the legal dissolution of the marriage-tie ? (3) How are the 

rights connected with marriage related to the morality of 
marriage ? 

(1) There is- good reason why the state should not 
take upon itself to institute charges of adultery, but leave 
them to be instituted by the individuals whose rights the 
adultery violates. The roi?sons ordinarily alleged would be, 
(a), the analogy of ordinary breaches of contract, against 
which the state ^ea4^es it to the individual injured -to set the 
law in motion; (/;) the practical impossibility of preventing 
adultery through tjie action of the functionaries of the state. 
The analogy, however, from ordinary breaches of contract 
does not really hold. In the first place, though marriage 
involves contract, though without contract there cifn be no ' 
niiirrit^e, yet marriage at onc^ gives •rise to rights and 
obligations of a kind which cannot arise out of contract, in 
particular to obligations towards the children born of the 
nlarriage. Tliese children, at any rate, are in no condition 
to seek redress — even if from the nature of the case redress 
could 'oe had — for the injuijies inflicted on them by a parentis 
adultery, as a person injur«3 by a breach^ crf contract can 
seek redtess for it. Again, though the state leaves it to 
the individual injured by a breach of contract to institute 
proceedings for redress, if the breach involves fraud, it, at 
any rate ifi certain cases, treats the fraud as a crime and 
punishes. Now in every breach of the marriage-contract 
by^ adultery there is that which answers to fraud in the 
case of ordinary breach of contract. JThe marriage-contraTct 
is broken knowingly ami intentionally. If there were no 
reason to the contrary, then, it would seem that the state, 
though it might leave to the injured individuals thd institu- 
tion of proceedings against adultery, should yet treat adultery 
as a crime and seek to prevent*it by punishmei^J; in the 
interest of those whose virtual rights are violated by it, 
though not in the way of breach of contract. But there are 
reasons to the contrary — i^ayons tiiat arise out of the moral 
purposes served by the marriage-tie — which make it desii- 
able both that it should be at the discretion of the directly 
injured party whether a case of adultery should be judicig^lly 
dealt vftth at all, andVhat in mo case should penal terror be. 
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associated with such a violation of the marriage-boncL 
Ut.der ordinary conditions, it is a public injury that a viola-* 
tion of his riij^hts should be condoned by the person sujffering 
it. If the injured individual were likely to fail in the 
institution of proceedings for his own redress or defence, the 
public interest would require that the matter should be 
taken out of liis hands. But if an injured wife or husband 
is willing to condone a breach of bis or her rights through 
adultery, it is generally best that it should be condoned. 
That married life should be continued in spite of anything 
like dissoluteness on the part of husband br wife, is no 
doubt undesirable. The moral purposes which married life 
should serve cannot be served, either f<j|r the married persons 
themselves or for the children, under such conditions. On 
the other hand, the condonation of a single ottenee would 
generally be better for all concerned than an application for 
divorce. The line cannot be drawn at which, with a view 
to the higher ends which marriage should serve, divorce 
becomes desirable. It is therefore best that the state, while 
uniformly allowing the right of divorce where the marriage- 
bond has been broken by adultery (since otherwise the right 
of everyone to form a true marriage, a marriage which shall 
be the basis €;f , family life, is neutralised,) and taking care 
that procedure for divorce be cheap and easy, should leave 
the enforcement of the rjght to the discretion of individuals. 

244 . Oil siinilar grounds, it is undesirable that adultery 
as such should be treated as a crime, that penal terror should 
be associated with it. Though rights, in the strict sense, 
undoubtedly arise out of marriage, though marriage has thus 
its strictly legal aspect, it is undesirable that this legal aspect 
should become prominent. It may suffer in respect of its 
higher moral purposes, if the element of force appears too 
strongly m tlie maintenance of the rights to which it gives 
rise. If a husband who would otherwise, be false to the mar- 
riage-bqpd is kept outwardly faithful to it by fear of the 
punishment which might attend its breach, the right of the 
wife and children is indeed so far protected, but is anything 
gained for those moral ei^ds, foy the sake of which the main- 
tenance of these rights is alone of value? The mar. in whom 
disloyal passion is neutralised by fear of punishment will 
contribute little jn his family life to the moral development 
of himself, his wife, or his children. ^If he cannot "be kept 
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true hy family affection and sympathy with the social , 
approbation attaching to matrimonial infidelity (and imless 
it is a matter of social disapprobation no penalties will be 
effectually enforced against it), he will not be kept true in a 
way that is of any value to those concerned by fear of penalties. 
Ill other words, the rights that arise out of marriage are not 
.of a kind which can in their essence be protected by asso- 
ciating penal terror with their violairion, as the rights of life 
and property can be. They are not rights to claim mere 
forbearances or to claim the i)erforinance of certain outward 
aations, by whiiJi R, right is satisfied irrespectively*of the dis- 
position with which Ahe act is done. They are claims wliich 
cannot be met wkh 4 )ut a certain disposition on the part of 
the person upon whom the claim rests, *aiid that disposition 
cannot be enforced. The attempt to enforce the outward 
behaviour in order to satisfy the claim, which is a cTaim not* 
to th« outward behaviour mere^ but \Jb this in connection 
with a certain disp-ositiop, jiefcats its own^end. 

245. For the protection, therefore, of the rjghts of mar- 
ried persons and their children against infidelity, it does not 
appe^ir that the law can do more than secure facilities of 
divorce in the case of ;idulteiy. This indeed is not in itself 
a protection against the wong involved Jifl adult(Ty, but 
rather aMelivcrance from the further wrong to the injured 
husband or wife and to the childr?n that would bo involved 
Hk the continuance of any legal cfaim over them on the part 
of the injurer. But indirectly it helps to prevent the wrong 
being done by bringing social disapprobation to bonron cases 
of.infidelity , and thus heljiing to keep married persons faith- 
ful through sympathy with the disapprobation of which tfiey 
feel that they would be the objects when they imagine them- 
selves unfaithful. The only other eftcctual way in which the 
state can guard against the injuries in question is by teqiiiring 
great precaution a^id solemnity in the contraction of mar- 
riages. This it can do by insisting on the consent parSiits 
to the marriage of all minors, emeting a long notice (perhaps 
even a preliminary notice of betrothal), and, while not pre- 
venting civil marriage, .encouraging the celebration of 
marrijjge»in the presence of religious congregations and with 
religious rites. 

246. Question (2) is one that does n^t admit of being 
answered on any absolute principle We must bear in mind 
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that all rijrhts — in idea or as they should be — ^are relative 
to ikoral ends. The ground for securing to individuals in 
respect of the marriage-tie certain powers as rights, is that 
in a general way they are necessary to the possibility of a 
moinlly good life, eitlier directly to the persons exercising 
them or to their children. The more completely marriage is a 
* consortium omnis vita3 ’ in the sense of a unity in all interests 
and for the whole of a lifetime, the more likely are the ex- 
ternal conditions of a moral life to be fulfilled in regard 
both to married persons and their children. Therefore the 
general rule of thi‘ state in dealing with inaniage should be 
to secure such powers as are favourabfc and withhold such 
as are not favouiable tc/the ‘ consortiiim omnis vitae.’ But 
in the application erf the principle great ditficulties arise. 
Lunacy may clearly render the •consortium omnis vitte* 
'finally impossible ; but wluit kind and degree of lunacy ? If 
the lunatic may possibly recover, tbough tli(‘re is undoubtedly 
reason for the sepahition from hn.sjbojid or wife during lunacy, 
should perimniciit divorce be allowed? If it is allowed, and 
the lunatic recover^,, a wrong will have be(iii done both to 
him and to the children previously born of the marriage On 
the other hand, to reserve the y^nnubial rights of a lunatic of 
whose recover}'^ there is hope, and to rest<me them when he 
recovers, may involve the wrong of bringing further children 
into the world with the lai'nt of lunacy upon tliem. Is cruelty 
to be a ground of divorce, and if sb, what amount? There 
is a degr(!e of persistent cruelty which renders ‘ consortium 
omnis vitae’ impossible, but unless it is certain that cruelty 
has reached the poiiA at which a restoration of any sort of 
family life becomes impossible, a greater wrong both to wife 
and children may be involved in all(Aving divorce than in re- 
fusing it. A husband impatient for the time of the restraint 
of marriitgf? may be tempted to passing cruelty as a means of 
ridding himself of it, while if no such escape were open to him 
hd Inight get the better of* the temporary disturbing passion 
and settle down into a decent husband. The same con- 
fiideration applies still more strongly to allowing incompati- 
bility of temper as a ground of divorce. It would be hard to 
deny that it might be of a degree and kind in wLicl;, it so 
destroyed the possibility of ‘ consortium omnis vitm,’ that, 
with a view to the interests of the children, who ought in such 
a case to be chiefly considered, divorce implied less wrong 
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than the maintenance of the marriage-tie. But on the o^her 
hand, to hold out the possibility of divorce on the groulid of 
incompatibility is just the way to generate that incompati- 
bility. On the whole, the only conclusion seems to be that this 
last ground should not be allowed, and that in deciding on 
other grounds large discretion should be allowed to a well- 
ocnstituted court. 
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P. BIGHTS AND VIBTUS8 

247. We have now considered in a per^ui^tory way 'tho«e 
rights which are antecedent to the state, which are not 
derived from it hut may exist where hi ‘state is not, and 
which it is the office of the state to maintain. We have 
inquired what it is in the nature of man that renders him 
capable of these rights, what arc the moral ends to which 
the rights are relative, and in what form the rights should 
be realised in order to the attaiKu^ent of these ends. In 
order to make^the inquiry into rights complete, we ought to 
go on to examine in the same way the rights which arise 
out of the establishment of a state, the rights connected 
with the several functions of g'ovdrnment ; how these func- 
tions come to 'be necessary, and how they may ')est bo 
fulfilled with a view to ^those moral ends to which the 
functions of the stale are upltimately' relative. According to 
my project, I should then have proceeded to consider the 
social virtues, and the ‘ moral sentiments ’ which underlie 
our particular judgments as to what is good and evil in 
coni^uct. All virtues are really social; or, more properly, 
the distinction between ^social and self-regarding virtues is a 
false one. Every virtue is self-regard ing in the sense that 
it is a disposition, or habit of will, directed to an end which 
the man presents to himself as his good ; every virtue is 
social in the sense that unless the good to which the will is 
directed it one in which the well-being of society in some 
form or other is involved, the will is not virtuous at all, 

248. The virtues are djspositio;ris to exercise positively, 
in some way contributory to social good, those powers which, 
because admitting of being so exercised, society s^iould 

^ secure to him ; the powers which a man has a right to 
poasofis. which constitute his rights. j[t is therefore' con- 
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renient to arrange the virtues according to the division of 
rights. E.g. in regard to the right of all men to frei# life, 
the obligations, strictly so called, correlative to that right 
having been considered (obligations which are all of a 
negative nature, obligations to forbear from meddling with 
one^s neighbour), we should proceed to consider the activi- 
ties by which a society of men really free is established, or 
by which some approach is made to ks establishment really 
free,’ in the sense of being enabled to make the most of their 
capabilities). These activities will take different forms under 
different social^ cBnditions, but in rough outfine they are 
those by which men.in mutual helpfulness conquer and adapt 
nature, and overcome the influences which •would make them 
victims of chance and accident, of brftte force and animal 
passion. The virtuous disposition displayed in these activi- 
ties may have various names^ applied to it accordiRg to thtf 
partieular direction in whicl# it is «exerted ; ^ industry,’ 

^ courage,’ * public spirjt.’ A particulaf aspect of it was 
brought into relief among the Greeks under^ klie name of 
avSpsia, The Gteok philosophers' already gave an extension 
to the meaning of this term beyond that which belonged to 
it in popular usage, and* W€^ might be tempted further to 
extend it so as to cover all Wie forms in w^^teh the habit of 
will necessary to the maintenance and furtherance of free 
society shows itself. The namg, hotvover, does not much 
matter. It is enough •that there are specific modes of 
human activity which contribute directly to maintain a 
shelter for man’s worthier efiergies against disturbance by 
natural forces and by the consequences of human fear and 
lust. The state of mind which appears in them may pro- 
perly be treated as a special kind of virtue. It is true that 
the principle and the end of all virtues is the same. They 
are all determined by relation to social well-bein*g as their 
final cause, and th^y all rest on a dominant interest in some 
form or other of that well-beiif^ ; but as that inheres t*may 
take different directions in dilR^rent persons, as it cannot be^ 
equally developed at once in everyone, it may be said roughly 
that a man has one kind bf*vijtue and not others. 

249. •As the kind of moral duties (in distinction from 
those obligations which are correlative to rights) which re- 
late teethe, maintenance of free society mid the disposition ' 
to fulfil those duties should ft>riji a special object of inquiry. 
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30 aqiotlier special kind would be those which have to do 
with' the management of property, with the acquisition and 
expenditure of wealth. To respect the rights of property in 
others, to fulfil the obligations correlative to those rights, ia 
one thing; to make a good use of property, to be justly 
generous and generously just m giving arid receiving, is 
another, and that may properly be treated as a special kind . 
of virtue which appears hi the duly blended prudence, equity, 
and generosity of the ideal man of Wsiness. Another special 
kind will be that which appears in family relations; where 
indeed that 'merely negative obst^rvance df jdglit, which m 
other relations can be distinguished frQra the positive ful- 
filment of moral duties, becomes unrneij^ning. As we have 
seen, there are certifin aggravations and perpetuations of 
wrong from which husband or wife or children can be pro- 
tected bj^ law, but the fuitilment of the claims which arise 
put of the niarriage-tiV requites a virtuous will in the active 
and positive sense~a will governed, bjj; unselfish interests — on 
the part of th^se concerned. 

250. What is called ‘ moral sontinie'nt * is merely a 
w'eaker form of that ^interest in social well-being which, 
when wrought into a man^s h^i-bits and strong enough to 
determine actiofi^wo call virtuei So far as this interest is 
brought into play on the mere survey of action, and serves 
merely to determine ail approbation or disapprobation, it is 
called moral sentiment. The forms of moral s.entiment 
accordingly should be classified on some principle as forma 
of virtue, i.e. with relation to the social functions to which 
they correspond. 

261. For the convenience of aiialysis, we may treat the 
obligations correlative to rights, obligations which it is the 
proper office of law to enforce, apart from moral duties 
and from *tke virtues which are tendencies to fulfil those 
duties. I am properly obliged to those aclj^ons and forbear- 
anceS whiqii are necessary t6 the general freedom, necessary 
if each is not to interfere with the realisation of another’s 
will. My duty is to be interested positively in my neigh- 
bour’s well-being. And it is important to understand that, 
while the enforcement of obfigations is possible, •tliat .of 
moral duties is impossible. But the establishment of obli- 
•gationa by law or% authoritative custom, and th^ g^duol 
recoghition of moral duties, lmv6 not been separate processee. 
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They have gone on together in the history of man. The 
growth of the institutions by which more complete eqjjality 
of rights is gradually secured to a wider range of persons, 
and of those interests in various forms of social well-being 
by which the will is moralised, have been related to each 
other a-s the outer and inner side of the same spiritual 
development, though at a certain stage of rc' flection it comes 
to be discovered that the agency of force, by which the rights 
are maintained, is inefFect\fal for eliciting the moral interests. 
The result of the twofold process has been the creation of 
the actual content of morality; the articulation of the 
indefinite consciousness that there is something that should 
be — a tfue well-being to be »imed other than any pleasure 
or succession of plea*^ures — into the sentiments and interests 
which form an ‘ enlightened coii'^cience.’ It is thus that 
whci> the highest stage of reflective morality is reached, and 
upon^ interests in this or thiit^ mode of social good there 
supervenes an interest in an ideal of gpodness, that ideal 
has already a definite fijfliflg; and the man whoj)ursues duty 
for duty’s sake, who does good for the sake o^ being good or 
in order to realise an idea of perfection, is at no loss to say 
what in particular hia duty is, or by What particular methods 
the perfection of character to be approached. • 
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Some Quotations rendered into English, ^ (See ^p. 49 /f.) ‘ 

From Sect. 32. — Tractatus Politicly if. 4 (‘Per jus 
itaque ’). ‘ By rigtt of nature ('natural rigjit) I understand 

. . . the actual power^of nature.’ ‘ Whatever an individual 
man does by the laws of his nature, that he does with the 
highest lAitural right, and his right towards nature goes 
just as far as his pow^r holds«3ut.’ • 

‘ Jus natur® ’ = ^ natural right.’ ^ ‘ Potentia ’ = ‘ power.’ 

* Jus ’ = ‘ right.’ ‘Jus humanum ’ = ‘ right of man,’ or 

* right qua human.’ • 

Ih. II. 5 (‘ Homines magis ’). ‘ Human beings are Jed 

more by blind desire than by^ reiison ; and hence their 
natural’ powhr or •right should be /narked out not by reason 
but by liny inclination by which they are determinea to act, 
and by which they endc^ivotir after their own preservation.* 

‘ Jus civile ’ = ‘ civic right or lam’ 

Ih, II. 14 (‘ Quaterius homines’). ‘In as far as human 
beings are troubled by anger, jealousy, or any. emotion of 
hate, so far they are drawn in different directions and are 
antag\>nistic to one anotJ;ies^ and t'-ierefore they are more 
to be feared in so far as they are more powerful, and more 
shrewd and astute, than the other animals ; and because 
human beinga are in the highest degree liable by nature to 
these emotions, therefore they are natural^enemies (to one 
anoth6r).’ ^ • 

Ib. 15 (‘Atque adeo’). ^And so we conclude that 
natural right can hardly be conceived unless where human 
beings have laws in commdn, (hufiian beings) who have 
power at once to assert possession of the lands whicAi 4hey 
are able to inhabit and to till, and to defend themselves, and 
to repel all violenc( 4 , and to live in accordance witl^ the 
commcm sentiment of all. For (by art. f3 of this chapter) 
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the more that thus come together into one, the more right 
they all together possess.* # 

Ib. 16 (' Ubi homines *). ‘ Where human beings have 

laws in common and all together are guided as by one mind, 
it is certain (by art. 13 of this chapter) that each of them 
has so much the -less right as the rest are together more 
powerful than he ; that is, that he in fact has no right over 
nature beyond that which the comipon (social) law concedes 
him. But whatever is enjoined upon him by common con- 
sent, he is bound to perform, or (by art. 4 of this chapter) 
he is, compelled t(f it by law.* • . 

Ib. 17 (‘Ho?J jus*). ‘This law (or right), which is co- 
extensive with the power of*the jdurality, is usually called 
“ imperium * (‘ authority,’ ‘ governmoiit *). 

*Jh. III. 2 (‘ Multitudinis qnm*). ‘Of a number or 
plurii^ity, which is guided as if by a single mind.* • * 

‘ Status civilis * = ‘ civic, hr^social, fondition.* 

Ib. III. 3 (‘ Homo ex legibus *). [In tthe civic condition 
as well as in the state ot* nature] ‘ man acts from the laws of 
his own nature and consults his own interest.** 

‘,Sui juris * = ‘ in its own right,* ‘ autonomous.* 

Se^. 1 . 33 (I). — Ib. 111. 7^(‘ Civitalis jus *). ‘The right 
of the state is coextensive Y^ith the power ^f the plurality 
which il guided as if by one mind. But this one/iess of 
minds is inconceivable, unless the »tate has for its main 
intention what sound reason shows to be for the interest of 
ail men.* 

(2) . rb. HI. 8 (‘ Subditi ^atenus *). ‘Subjects are not 
in their own right, but under the rigljt (or law) of the state, 
so far as they fear its po\\er or tly’eats, or so far as they^love 
the social condition (by. art. 10 of preceding chapter). From 
which it follows, that all those acts to which no one can be 
impelled by rewards or threats lie outside the *right (or 
law) of the state.* 

(3) . Ih. III. 9* (‘Ad civitatifi jus*). ‘That belongs to 

the light of the state in a lessidegree, which causes indigna- 
tion in a greater number.* (‘ Sicut *). ‘ Like the individual' 

citizen, or the man in a eiate of feature, the state is less in 
its ov^ wght in proportion as*it has greater cause for fear.* 

Sect. 34. — 16. III. 11 (‘Nam quandoquidem *). ‘For 
seeing that (b^ art. 2 of this chapter^ the right of the • 
supreme power is nothing but the actual right of uati>re, it 
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follows that two governments are to one another as two men 
in th3 state of nature, except that the state can defend itself 
against external aggression in a way impossible for man in 
a state of nature, inasmuch as he is overcome daily by sleep, 
often by disease or distress, and in the end by old age, and 
besides this is exposed to other inconveniences, against 
which the state can protect itself.* 

Ib. III. 13 (^Dum civitates*). ^ Two states are natural 
enemies. For men in the siatb of nature are enemies. 
Those, therefore, who retain the right of nature, as not being 
in the same state, are enemies.* • * . . 

Ib. III. 14 Nec dici potest*). /Nor can it be said 
to act with craft ar perfidy in tiiat it dissojves its promise as 
soon as the cause of 4ear or hope is removed ; because this 
conditio’", was the same for both contracting piirties, that 
tvhichsoc^'er is first enabled to be free i^rom fear should* be in 
its own right, and, tshoiild •use its right according to the 
sentiment of its mKid ; and, moreover, because no one con- 
tracts for the future except on supposition of the circuui- 
stances under which he contracts.* • 

Sect. 35. — Ib. II. 18 (‘ In statu*). *In a state of mature 
there can be no transgressioi^, or if one transgresses, he 
does so against diimself, not against another ; . . . nothing 
is abso*lutely forbidden by the law of nature, except Vhat no 
one has power ^o do.’ • 

^ Commune decretum * = ‘tlie common (or social) behest.* 
Ib. V. 1 (‘Non id omne*). ‘Not everything which we 
say is done rightfully, do wei affirm to be the best to be 
done. It is one thing to till a field within your right, and 
anofher thing to till it jn %the bes/ way ; it is one thing, I 
say, to defend yourself, preserve youreelf, give judgment &c. 
within your right, and another thing to do all these acts in 
the best •way ; and accordingly it is one thing to govern 
and manage a state within its rights, an^ another thing to 
do.ttiis iiv the best way. Thus, now that we have treated 
in general of the right of evbry state, it is time to treat of 
the best condition of every state.* 

‘ Finis status civilis * the -e^fd or aim of the civic or 
social condition.* * • . . 

lb. V. 2 (‘ Homines enim *). ‘ Men are not born of civic 

► temper, but becom>i so. Moreover, the natural dwpQsitious 
of mdn are everywhere the same." • 
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II. Y. 4 (‘Pax enim’). ‘Peace is' not absence of war, 
but a virtue which arises from fortitude of mind ; for qjj3edi- 
ence is a constant will to perform that which the common 
behest of the state requires to be done.^ * 

Ethics^ ITT. 59, Schol. (in footnote on preceding passage) 
(‘Omnes acfionesh-!). ‘All the actions which follow from 
.the affects which are related to the mind, in so far as it 
thinks, I ascribe to fortitudcj which^l divide into strevijili of 
mind and generosity. By .strength of mind 1 m^ii the 
desire by which each person endeavours, from the dictates of 
re.ason alone, to preserve his own being. By generosity !• 
mean the dosiro^by which, from the dictates of reason -alone, 
each person endq^vours to help ather people and to join 
them to him in frienclship.^ • • 

*("Quso maxime’). ‘Which is mainly coexteruve with 
reasoTi, the true virtue and li(e the liiind.’ • ^ 

(•^Juod inultitudo libera^)-# [Kn authority which] ‘a 
free plurality iiivstitutes, not one which is acquired against 
the plurality by the- right of war\^ , 

JSect. o (). — ‘ Suum esse conservare ’ = ‘ td preserve his 
own^ being/ 

‘ li .mini nihil ’ = ‘ nojliing is more useful to man, than 
iiiiin/ . ^ # • * 

‘ flofho namque/ See on sect. 32. * • 

• ‘ Constans voluntas.’ See on flfecU 35. ^ 

‘ Vita]n concorditer transigere’ = ‘ to live in harmony.* 
Footuot .- on ‘ Libera multi tudo,’ 11. 11 {‘ Homiiiem eii- 
tenus ’). ‘ The sense in whii^i at -all 1 call a man free is in 
so far os he is guided by reason; ^eciiuse thus far he is 
deterniiiied to actioji b]^ caust'S^ which can be adequ!ii.tely 
understood out of his nature alone, ultliough by them he be 
necessarily determined to action. For freedom of action 
does not deny but {Tffirms necessity.* ^ • 

On Sect. 37. — 11. 15 (‘Jus naturae ’). See on sect. 32. 

On S ^ct. 39.* -7rd/\ty = stat^ including much thaj^^we 
mejiii by ‘ society.* ^ 

TfXoff — end, aim, final cause. 
ttoX/tt^s ~ citizen. ^ • * 

(f)^m TToXiTLKos = social, 8r civic, by nature. 

TToXiryjS' fjLSTsj(^£L. ‘The citizen takes his share both in 
governing and m being governed.* ^ ^ ^ 

Ou Sect. 40.— Ifcotnote, .Eth. PV. Appeiidiii^ xxxij {‘ E-a 
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quae*). * We shall bear with equanimity those things which 
happen to us contrary to what a consideration of our own 
profit demands, if we are conscious that we have performed 
our duty, that the power we have could not reach so far as 
to enable us to avoid those things, and that we are a part of 
the whole of nature, whose order we follw. If we clearly 
and distinctly understand this, the part of us which is 
detern^ined by intellige,Tice — that is to say, the better part 
ot us — will be entirely satisfied therewith, and in that satis- 
faction will endeavour to persevere; for, in so far as we 
understand, we cannot desire anything excepting what is 
necessary, nor absolutely can we be satis fiell with anything 
but the truth. Therefore, in so far as we. understand these 
things properly will the efforts of the better part of us agree 
with the whole order of nature.’ Eth, IV. Preface (^IVr 
Jionum ’)k ‘ By good, therefi:<.re, I understand in the fujllow- 
ing pages everything wHfch%we are certain is a mejins by 
which we may appi^,»ach nearer and nearer to the model of 
human nature we set before us. . ! Again, I shall call men 
more or less perfect or imperfect in so far vis they approach 
nearer and nearer to the model of human nature wq set 
before us.’ ^ ^ 

On Sect. Nihil positivpm in rebus in se considera- 

tis’ = ^ nothing positive in things considered in theA selves.’ 

In all the quotations '‘from Spinoza’s Ethics Mr. Hales 
White’s translation has been followed. 
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